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IN  THE  SUPERIOR  COURT  OF  WASHINGTON,    
COUNTY  OF  KING,  STATE  OF  WASHINGTON    

  
  
MARK  E.  PHILLIPS,    
  
      Plaintiff,  
  
                                         v.  
  
JOHN DU WORS AND AMBER DU WORS, 
and their marital community comprised 
thereof; DEREK NEWMAN AND 
DRIVENESS VANESSA ANDRINE 
NEWMAN, and their marital community 
comprised thereof; DEREK LINKE AND 
TAING KIMCHOU LINKE, and their marital 
community comprised thereof; NEWMAN & 
DU WORS, LLP formerly known as 
NEWMAN & NEWMAN, LLP, and DOES 1-
4,  
 
      Defendants.  

Case  Number:  14-­‐‑2-­‐‑03111-­‐‑4  SEA  
  
COMPLAINT  
      
1. Breach  of  Contract;  
2. Professional  Negligence;  
3. Fraud  In  The  Inducement;    
4. Negligent  Misrepresentation;    
5. Civil  Conspiracy.    
  
JURY  DEMAND  

  

COMES  NOW  Plaintiff  Mark  E.  Phillips  pleads  and  alleges  as  follows:  

  
INTRODUCTION  

1. Plaintiff  Mark  Phillips  brings  this  suit  against  defendants  for  the  actions  

taken  in  representing  plaintiff  in  a  number  of  different  matters,  and  for  taking  actions  
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and  representing  persons  and  entities  whose  interests  were  directly  adverse  to  those  of  

plaintiff.    In  addition  to  failing  to  comply  with  the  applicable  standard  of  care  in  

representing  plaintiff  in  a  criminal  case  and  three  civil  cases,  defendants  failed  to  

prosecute  another  case  as  they  agreed  and  as  identified  in  the  Retainer  Agreement.    

Additionally,  defendants  actively  participated  in  a  scheme  to  deprive  plaintiff  to  the  

rights  of  his  valuable  intellectual  property.    Plaintiff  sues  to  recover  his  property,  and  in  

an  attempt  to  be  compensated  for  the  tremendous  damages  caused  to  plaintiff  by  

defendants’  actions.  

  

PARTIES  

2. Plaintiff  Mark  E.  Phillips  at  all  times  relevant  was  a  resident  of  King  

County,  State  of  Washington.  

3. Defendant  John  Du  Wors  and  Amber  Du  Wors  are  individuals  residing  in  

King  County,  State  of  Washington  and  Mr.  Du  Wors  is  licensed  to  practice  law  in  the  

State  of  Washington.    Defendant  Amber  Du  Wors  is  the  spouse  of  John  Du  Wors  and  

the  couple  was  married  at  the  time  the  alleged  incidents  described  herein  occurred.  To  

the  extent  that  defendant  John  Du  Wors’  actions  were  for  the  benefit  of,  or  in  

furtherance  of,  the  marital  community,  the  allegations  made  against  this  defendant  

individually  shall  apply  equally  to  the  defendants’  spouse.  

4. Defendant  Derek  Newman  at  all  times  relevant  was  a  resident  of  King  

County,  State  of  Washington,  and  licensed  to  practice  law  in  the  State  of  Washington.    

Defendant  Driveness  Vanessa  Andrine  is  the  spouse  of  defendant  Derek  Newman  and  

the  couple  was  married  at  the  time  the  alleged  incidents  described  herein  occurred.    To  

the  extent  that  defendant  Derek  Newman’s  actions  were  for  the  benefit  of,  or  in  

furtherance  of,  the  marital  community,  the  allegations  made  against  this  defendant  

individually  shall  apply  equally  to  the  defendant’s  spouse.  
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5. Defendant  Derek  Linke  at  all  times  relevant  was  a  resident  of  King  

County,  State  of  Washington,  and  licensed  to  practice  law  in  the  State  of  Washington.  

Defendant  Kimchou  Taing  is  the  spouse  of  defendant  Derek  Linke  and  the  couple  was  

married  at  the  time  the  alleged  incidents  described  herein  occurred.  To  the  extent  that  

defendant  Derek  Linke’s  actions  were  for  the  benefit  of,  or  in  furtherance  of,  the  marital  

community,  the  allegations  made  against  this  defendant  individually  shall  apply  

equally  to  the  defendants’  spouse.  

6. Defendant  Newman  &  Du  Wors  (formerly  Newman  &  Newman)  at  all  

times  relevant  herein  was  a  law  firm  organized  under  the  laws  of  the  State  of  

Washington,  with  its  principal  place  of  business  within  King  County.  

7. Plaintiff  is  unaware  of  the  true  identities  of  those  defendants  designated  

as  Does  1-­‐‑4,  or  the  facts  that  would  give  rise  to  causes  of  action  against  them,  but  will  

amend  this  complaint  when  those  identities  and  facts  are  known.  

  

JURISDICTION  AND  VENUE  

8. Jurisdiction  is  proper  within  King  County,  State  of  Washington  since  all  

contracts  were  executed  within  this  jurisdiction  and  the  contracts  contemplated  the  

State  of  Washington  as  the  proper  jurisdiction  for  enforcement.    Additionally,  the  

tortious  actions  of  defendants  took  place  with  the  jurisdictional  limits  of  this  court.    

9. Venue  is  proper  in  this  court  since  the  majority  of  the  evidence  is  located  

in  the  Seattle  area  and  all  relevant  witnesses  either  reside  or  work  within  the  

jurisdictional  boundaries  of  this  court.  

  

STATEMENT  OF  FACTS  

10. Plaintiff  Mark  E.  Phillips  retained  the  services  of  the  law  firm  of  Newman  

&  Newman  (later  Newman  &  Du  Wors)  and  attorneys  John  Du  Wors,  Derek  Newman  
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and  Derek  Linke,  to  represent  him  in  a  number  of  matters,  including  a  criminal  case  

(United  States  v.  Phillips),  and  several  civil  matters  (Phillips  v.  MOD,  Banana  v.  

Phillips,  A  DOT  Corporation  v.  Bay  et  al.,  Hunts  Point  Ventures,  LLC,  and  the  

prosecution  of  Mr.  Phillips’  intellectual  property).    Mr.  Phillips  signed  a  retainer  

agreement  with  Mr.  Du  Wors  and  his  firm  on  May  25,  2010.    (A  true  and  correct  copy  of  

the  Retainer  Agreement  is  attached  hereto  as  Exhibit  “A”).  

11. Mr.  Du  Wors  acted  as  co-­‐‑counsel  for  plaintiff  in  his  criminal  trial,  assisting  

attorney  Peter  Mair  who  had  been  assigned  by  the  court  to  act  as  Mr.  Phillips’  primary  

defense  attorney.    Mr.  Phillips  was  referred  to  Mr.  Du  Wors  because  he  was  a  business  

and  corporate  lawyer  with  experience  in  corporate  governance.    The  criminal  complaint  

against  Mr.  Phillips  stemmed  from  allegations  that  he  misappropriated  funds  from  the  

company  he  co-­‐‑founded,  MOD  Systems,  Inc.    Mr.  Du  Wors’  expertise  as  a  corporate  

lawyer  with  practical  business  experience  would  be  crucial  to  Mr.  Phillips’  defense.      

12. Essentially,  all  the  allegations  in  the  criminal  complaint  revolved  around  

three  separate  transactions;  the  first  set  involved  payments  made  to  a  consultant  to  

MOD  who  was  also  Mr.  Phillips’  girlfriend  (the  “girlfriend”,  Ms.  Jan  Wallace,  aka  Jan  

Jardin,  aka  Juanita  Mary  Jardin)  turned  out  to  be  a  highly  skilled  con-­‐‑woman  who  used  

a  variety  of  pseudonyms  and  social  security  numbers  and  who  manipulated  Mr.  

Phillips  in  an  attempt  to  wrest  control  of  MOD  from  Mr.  Phillips.    This  had  been  her  

modus  operendi  in  the  past  in  causing  false  charges  to  be  made  against  the  majority  

shareholder  or  executive  management  of  a  corporation  in  an  effort  to  gain  control  of  

that  corporation.    The  second  allegation  of  wrong-­‐‑doing  involved  a  licensing  agreement  

between  Mr.  Phillips  and  his  wholly-­‐‑owned  entity  AnythingBox,  and  MOD,  for  the  use  

of  his  intellectual  property  which  would  allow  MOD  to  fulfill  its  contractual  obligations  

with  a  group  of  new  investors;  Toshiba,  NEC  Corporation,  and  Deluxe  Entertainment  

(hereinafter  the  “Toshiba  Investors”).    The  intellectual  property  owned  by  Mr.  Phillips  
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is  extremely  valuable  because  it  is  used  in  personal  electronic  devices  such  as  the  iPod,  

and  allows  the  device  to  store  extensive  playlists  by  categories,  and  allows  the  device  to  

access  the  data  by  a  variety  of  ways.    To  give  the  court  an  idea  of  the  value  of  the  IP,  

MOD  was  valued  at  more  than  $123  million  once  it  had  licensed  the  Phillips’  IP  and  was  

developing  products  for  the  Toshiba  Investors.      

13. The  licensing  agreement  involved  an  initial  payment  to  Mr.  Phillips  in  the  

amount  of  $1.5  million.    When  certain  board  members  later  objected  to  the  initial  $1.5  

million  payment,  Mr.  Phillips  returned  that  amount  and  he  and  MOD  entered  into  a  

new  subscription  and  contribution  agreement  and  licensing  agreement  that  would  pay  

Mr.  Phillips  $5  million  over  a  period  of  years  and  grant  him  $38  million  in  MOD  stock.    

Mr.  Phillips  never  received  any  money  for  licensing  his  intellectual  property,  and  was  

criminally  charged  with  fraud  for  the  $1.5  million  initial  payment  that  he  had  returned  

to  the  company.    Finally,  the  third  allegation  of  wrong-­‐‑doing  was  related  to  Mr.  

Phillips’  resumption  of  control  of  his  MOD  shares  and  the  exercise  of  his  contractual  

and  fiduciary  rights  to  reassert  control  over  the  MOD  bank  accounts  in  an  effort  to  

preserve  the  resources  of  MOD  before  the  money  was  depleted  by  those  who  conspired  

to  take  MOD  and  its  $35  million  investment  away  from  plaintiff.  

  

Defendants  fail  to  introduce  the  signed  AnythingBox    
Licensing  Agreement  at  Phillips’  criminal  trial.  

14. On  or  about  March  30,  2010,  the  government  charged  Mr.  Phillips  with  

mail  fraud,  wire  fraud,  and  money  laundering  for  the  payments  made  to  Ms.  Wallace  

via  his  personal  attorney  at  her  request;  wire  fraud  and  money  laundering  for  the  

transfer  of  $1.5  million  initial  payment  to  his  personal  account;  and  bank  fraud  for  his  

reassertion  of  control  over  the  MOD  bank  accounts.    After  a  two-­‐‑week  trial  in  front  of  

the  Honorable  John  C.  Coughenour,  a  jury  found  Mr.  Phillips  guilty  of  mail  fraud,  wire  
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fraud,  money  laundering  and  obstruction  of  justice,  but  acquitted  him  of  the  charges  of  

bank  fraud.  On  appeal,  the  court  overturned  the  count  for  mail  fraud.  

15. Defendants  Mr.  Du  Wors  and  Mr.  Linke  were  the  primary  lawyers  

assigned  to  defend  plaintiff  in  the  criminal  matter.    Both  Mr.  Du  Wors  and  Mr.  Linke  

were  aware  of  the  importance  of  the  licensing  agreement  entered  into  by  AnythingBox  

and  MOD,  which  included  the  initial  payment  of  $1.5  million  to  Mr.  Phillips,  for  the  

defense  of  Mr.  Phillips.    It  was  critical,  even  vital,  that  the  licensing  agreement  be  

introduced  at  trial  to  demonstrate  to  the  jury  that  Mr.  Phillips  had  a  contractual  right  to  

the  $1.5  million  payment,  and  did  not  just  perpetrate  a  fraud  upon  MOD  and  MOD’s  

acting  financial  officer  by  ordering  the  officer  to  have  the  $1.5  million  payment  made  to  

him.    In  December  of  2010,  Mr.  Du  Wors  told  plaintiff  that  Mr.  Phillips’  friend  and  

attorney-­‐‑in-­‐‑fact,  Mr.  Chad  Rudkin,  was  actively  searching  Mr.  Phillips’  emails  and  that  

Mr.  Du  Wors  would  be  able  to  use  those  emails  that  outlined  the  written  negotiations  

for  the  licensing  agreement  between  AnythingBox,  Phillips  and  MOD  in  order  to  

defend  Mr.  Phillips  at  trial.    In  addition,  Defendant  Mr.  Du  Wors  told  plaintiff  that  he  

had  found  the  AnythingBox  License  Agreement  and  that  he  would  be  able  to  introduce  

the  licensing  agreement  at  trial,  along  with  the  supporting  emails.  

16. The  AnythingBox  Licensing  Agreement  was  negotiated  by  Mr.  Phillips  

and  one  of  the  MOD  board  members,  Mr.  Anthony  Bay.    Mr.  Bay  had  been  designated  

by  the  MOD  board  to  negotiate  the  licensing  agreement  with  Mr.  Phillips.    After  a  long  

series  of  negotiations  that  dragged  out  over  a  period  of  months,  Mr.  Bay  and  Mr.  

Phillips  finally  agreed  on  the  terms  of  the  agreement.    At  the  time,  Mr.  Bay  was  

vacationing  in  France  and  after  a  series  of  e-­‐‑mails,  the  agreement  was  completed  over  

the  telephone.    As  was  the  custom  and  practice  at  MOD,  Mr.  Phillips  signed  the  

AnythingBox  Licensing  Agreement  on  his  own  behalf  and  on  behalf  of  

AnythingBox/MOD.    (A  true  and  correct  copy  of  Phillips/AnythingBox/MOD  licensing  
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agreement  is  attached  hereto  as  Exhibit  “B”).    Mr.  Bay  was  not  an  officer  of  MOD  

Systems  and  could  not  execute  contracts  on  its  behalf,  but  was  a  member  of  the  board  of  

directors  and  had  been  designated  by  the  board  to  negotiate  on  behalf  of  MOD.    MOD  

had  licensed  some  of  the  AnythingBox  (Phillips’)  IP  the  prior  year  for  a  contract  with  

Starbucks.    Mr.  Phillips  negotiated  with  Mr.  Bay  and  signed  the  licensing  agreement  on  

his  own  behalf  and  on  behalf  of  MOD  (and  Mr.  Kenn  Gordon,  MOD’s  VP  of  Finance,  

also  signed  this  agreement).    Mr.  Phillips  then  told  the  financial  officer,  Mr.  Gordon,  to  

send  the  $1.5  initial  payment  to  his  bank  account.    Weeks  later,  when  several  of  the  

board  members  objected  to  the  initial  payment  (solely  on  the  material  misrepresentation  

of  Mr.  Bay),  Mr.  Phillips  returned  the  $1.5  million.    He  then  requested  that  the  MOD  

board  of  directors  formally  ratify  the  AnythingBox  Licensing  Agreement,  which  the  

board  did  on  at  least  4  separate  occasions,  including  one  board  meeting  on  June  20th,  

2008,  where  Mr.  Phillips  did  not  participate  in  the  discussion  of  ratification  because  it  

was  a  “related  transaction.”    Another  occasion,  MOD  held  a  board  meeting  for  the  sole  

purpose  of  acquiring  the  AnythingBox  corporation  for  stock  and  the  license  agreement  

on  July  8  and  9th,  2008.    At  that  board  meeting,  Ms.  Cane,  newly  appointed  independent  

director  and  Mr.  Bay  both  ratified  the  agreement  with  MOD’s  corporate  secretary  Mr.  

Thomas  Grohlman.    (A  true  and  correct  copy  of  an  e-­‐‑mail  with  Ms.  Cane’s  approval  of  

the  July  8-­‐‑9th,  2008  board  meeting  minutes  is  attached  hereto  as  Exhibit  “C”).    MOD  

Corporate  directors  held  additional  meetings  on  September  17  and  September  24th  2008  

for  ratification  of  the  AnythingBox  Agreement.    And  on  September  24,  2008,  the  MOD  

board  of  directors  put  forth  a  vote  to  the  shareholders  to  ratify  their  actions.    Mr.  Bay  

voted  in  favor  of  ratification  of  the  AnythingBox  Licensing  Agreement  each  time.    (True  

and  correct  copies  of  the  Minutes  of  the  MOD  Board  of  Directors  dated  June  20,  2008,  

July  8-­‐‑9,  2008,  September  17,  2008,  September  24,  2008,  are  attached  hereto  as  Exhibits  

“D,”  “E,”  “F,”  and  “G”).      
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17. When  Toshiba,  Deluxe  and  NCR  invested  in  MOD,  a  new  subscription  

and  contribution  agreement  and  licensing  agreement  was  negotiated  that  would  replace  

the  AnythingBox  Licensing  Agreement,  and  would  pay  Mr.  Phillips  $5  million  over  a  

period  of  four  years  and  grant  him  $38  million  in  MOD  stock.    This  new  agreement  was  

not  only  ratified  by  the  MOD  board  of  directors,  but  also  approved  by  the  MOD  

shareholders  in  a  Shareholder  Resolution  signed  by  Mr.  Bay  on  September  30,  2008.    (A  

true  and  correct  copy  of  the  Shareholder  Resolution  is  attached  hereto  as  Exhibit  “H”).      

18. Prior  to  trial,  Mr.  Du  Wors  failed  to  include  the  license  agreement  as  a  

defense  exhibit.    (A  true  and  correct  copy  of  the  Defendant’s  Trial  Exhibits  pleading  is  

attached  hereto  as  Exhibit  “I”).    At  trial  Mr.  Du  Wors  attempted  to  introduce  an  

unsigned  copy  of  the  AnythingBox  Licensing  Agreement,  which  attempt  was  denied  by  

the  court.    Mr.  Du  Wors  and  Mr.  Linke  made  no  attempt  to  obtain  a  valid,  signed  copy  

of  the  AnythingBox  Licensing  Agreement  during  the  discovery  period,  nor  did  they  

do  any  investigation  or  discovery  that  would  have  “verified”  or  “authenticated”  the  

AnythingBox  Licensing  Agreement  in  compliance  with  the  Federal  Rules  of  Evidence  

that  would  have  allowed  the  copy  of  the  licensing  agreement  in  Mr.  Du  Wors’  

possession  to  be  introduced  at  trial.    Additionally,  Mr.  Du  Wors  and  Mr.  Linke  failed  

to  enter  into  evidence  the  numerous  e-­‐‑mails  discussing  the  licensing  agreement  as  

well  as  the  numerous  e-­‐‑mails  and  tentative  copies  of  the  licensing  agreement  sent  

between  numerous  parties  (including  lawyers)  during  the  negotiations.    Mr.  Du  Wors  

and  Mr.  Linke  failed  to  introduce  into  evidence  the  subsequent  ratifications  of  the  

licensing  agreement  by  the  MOD  board  of  directors  as  well  as  the  Shareholder  

Consent  that  discussed  the  specific  licensing  agreement  at  issue  in  the  criminal  trial.    

The  result  is  that  Mr.  Du  Wors  and  Mr.  Linke  failed  to  introduce  any  of  the  

voluminous  documents  that  clearly  demonstrated  plaintiff’s  right  to  the  $1.5  million  

initial  payment,  as  well  as  subsequent  actions  taken  by  the  MOD  board  of  directors  
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that  not  only  ratified  those  actions,  but  would  then  make  the  actions  of  Mr.  Phillips  

non-­‐‑actionable  as  a  basis  for  criminal  prosecution.    Due  to  Mr.  Du  Wors  and  Mr.  

Linke’s  malfeasance  and  negligence,  the  jury  had  not  been  informed  that  Mr.  Phillips  

and  MOD  had  entered  into  a  written,  signed  licensing  agreement,  that  the  licensing  

agreement  had  subsequently  been  ratified  by  the  MOD  board  of  directors,  and  that  

the  license  had  also  been  the  subject  of  negotiations  during  the  Toshiba,  et  al.,  

investment  and  was  subsequently  replaced  with  a  new  licensing  agreement.    As  a  

result  of  Mr.  Du  Wors  and  Mr.  Linke’s  professional  negligence,  Mr.  Phillips’  

conviction  on  the  $1.5  million  wire  fraud  and  money  laundering  charge  was  virtually  

assured.    

19. Tellingly,  in  a  recent  meeting  with  plaintiff  in  which  Mr.  Du  Wors,  Mr.  

Rudkin,  Mrs.  Rudkin,  and  plaintiff’s  attorney  Reed  Yurchak  were  present,  Mr.  Du  Wors  

claimed  that  he  had  indeed  introduced  the  signed  AnythingBox  Licensing  Agreement  

into  evidence  at  trial;  a  lie  that  is  easily  rebutted  by  the  trial  record.    

  

Defendants  fail  to  defend  the  $100,000  payments.  

20. Plaintiff  was  introduced  to  Ms.  Wallace  at  a  fundraiser  in  Palm  Springs,  

California,  and  was  told  that  Ms.  Wallace  was  a  small  business  consultant  as  well  as  

someone  who  helps  small  businesses  raise  investment.    She  had  been  the  CEO  of  five  

different  small  businesses  and  spoke  the  corporate  lingo.    At  the  time,  plaintiff  was  

looking  for  both;  someone  to  advise  him  on  how  to  act  as  a  CEO,  and  someone  who  

could  help  him  raise  capital  on  behalf  of  MOD.      

21. Ms.  Wallace  and  plaintiff  began  dating  while  Ms.  Wallace  was  advising  

plaintiff  on  corporate  matters  and  introducing  plaintiff  to  potential  investors.    Ms.  

Wallace  reviewed  presentations,  reviewed  corporate  documents,  and  advised  plaintiff  

on  personnel  matters.      
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22. Eventually,  Ms.  Wallace  demanded  payment  for  her  services  and  plaintiff  

eventually  agreed  to  a  total  of  $100,000  for  past  services.    Ms.  Wallace  wanted  the  

payments  to  go  through  plaintiff’s  personal  attorney  to  “protect”  her  payments.    

Plaintiff  believed  this  to  be  true  because  he  was  aware  that  Ms.  Wallace  had  just  had  a  

judgment  against  her  in  an  Arizona  case  and  she  had  unwittingly  attempted  to  

unilaterally  transfer  ownership  of  her  home  under  plaintiff’s  name.  

23. Shortly  after  the  payments  to  Ms.  Wallace  were  made,  MOD  began  

preparing  for  the  due  diligence  associated  with  the  investment  of  Toshiba.    MOD  hired  

a  local  CPA  with  CFO  experience,  Mr.  David  Douglass,  to  act  as  MOD’s  CFO  and  help  

MOD  prepare  for  the  financial  due  diligence.  

24. Mr.  Douglass  questioned  the  $100,000  payments  made  to  Ms.  Wallace  

when  he  reviewed  the  MOD  accounts.    Plaintiff  explained  in  detail  the  reason  for  the  

payments  as  well  as  the  reason  those  payments  were  made  to  Ms.  Wallace  via  plaintiff’s  

personal  attorney.    Mr.  Douglass  also  questioned  Mr.  Kenn  Gordon,  the  MOD  vice  

president  and  acting  financial  officer,  regarding  the  $100,000  payments  made  to  Ms.  

Wallace.    Mr.  Gordon,  who  shared  an  office  with  Mr.  Phillips  and  heard  one  end  of  

many  of  the  conversations  Mr.  Phillips  had  with  Ms.  Wallace,  and  had  conversations  

with  her  as  well  regarding  the  payment  of  her  fees,  also  explained  to  Mr.  Douglass,  in  

detail,  the  reason  for  the  payments  as  well  as  the  reason  those  payments  were  made  to  

Ms.  Wallace  via  plaintiff’s  personal  attorney.    A  true  and  correct  copy  of  those  

discussions  via  Mr.  Gordon’s  declaration  in  a  separate  matter  and  the  supporting  e-­‐‑

mails  are  attached  as  Exhibit  “J.”  

25. Mr.  Douglass  recommended  that  the  payments,  including  the  method  of  

payment,  needed  to  be  disclosed  to  the  investors.    Mr.  Douglass  also  recommended  that  

no  further  payments  be  made  to  Ms.  Wallace  until  she  had  signed  an  Independent  

Contractor  Agreement  (“ICA”).    To  that  end,  plaintiff  and  his  personal  lawyers  began  
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preparing  an  Independent  Contractor  Agreement.    Copies  were  forwarded  to  Mr.  

Douglass  for  his  approval.    The  metadata  shows  that  Mr.  Douglass  is  actually  the  last  

person  to  edit  the  ICA  and  added  language  that  allowed  Ms.  Wallace  to  be  paid  under  a  

different  name  “Jan  Jardin”  and  to  continue  to  be  paid  via  plaintiff’s  personal  attorneys.    

(A  true  and  correct  copy  of  the  aforementioned  e-­‐‑mails  and  the  MOD  –  “Jan  Jardin”  

Independent  Contractor  Agreement  and  it’s  Microsoft  Word  metadata  is  attached  

hereto  as  Exhibit  “K”).  

26. Mr.  Douglass  and  plaintiff  presented  the  payments  to  the  Toshiba  

investors  in  a  due  diligence  meeting  that  included  representatives  from  Toshiba,  NEC,  

and  Deluxe,  as  well  as  their  attorneys.      

27. When  Mr.  Douglass  was  first  interviewed  by  the  FBI  in  plaintiff’s  criminal  

case,  Mr.  Douglass  admitted  that  he  was  aware  of  the  payments  that  were  made  to  Ms.  

Wallace  and  was  aware  of  the  ICA  with  Ms.  Wallace’s  company.  

28. However,  at  plaintiff’s  criminal  trial,  Mr.  Douglass  dramatically  changed  

his  testimony  and  denied  that  he  was  aware  of  the  payments  made  to  Ms.  Wallace,  that  

he  was  aware  of  a  subsequent  ICA  with  Ms.  Wallace,  or  that  he  was  present  when  the  

payments  to  Ms.  Wallace  were  disclosed  during  the  due  diligence  meeting.    (A  true  and  

correct  copy  of  the  trial  transcript  in  which  Mr.  Douglas  denies  knowledge  of  the  

payments  to  Ms.  Wallace  through  plaintiff’s  attorney  is  attached  hereto  as  Exhibit  “L”).  

29. On  cross-­‐‑examination,  Mr.  Du  Wors  failed  to  use  Mr.  Douglass’  prior  

inconsistent  statement  given  to  the  FBI  (a  true  and  correct  copy  of  Mr.  Douglass’  false  

testimony  mirrored  at  trial  is  attached  hereto  as  Exhibit  “M”);  failed  to  introduce  the  

metadata  and  email  thread  that  proved  Mr.  Douglass  was  deeply  involved  in  the  ICA  

with  Ms.  Wallace  (he  signed  the  ICA  on  behalf  of  MOD),  and  that  he  made  the  changes  

that  included  payment  to  her  under  a  new  name  as  well  as  via  plaintiff’s  personal  
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attorneys;  and  failed  to  call  Mr.  Gordon  to  refute  the  changed,  false  testimony  of  Mr.  

Douglass.  

30. Again,  Mr.  Du  Wors  allowed  false,  incriminating  testimony  to  go  un-­‐‑

contradicted  at  trial  leaving  the  jury  with  only  the  testimony  of  Mr.  Douglass  to  

consider  during  their  deliberations.    Mr.  Du  Wors  was  aware  of  Mr.  Douglass’  prior  

inconsistent  statement  give  to  the  FBI,  and  was  also  aware  of  the  metadata  and  email  

thread  that  contradicted  Mr.  Douglass’  trial  testimony,  yet  introduced  neither.  He  also  

failed  to  call  Mr.  Gordon  as  a  witness  at  trial.  

31. Additionally,  Mr.  Du  Wors  conducted  no  discovery  in  terms  of  

interviewing  or  contacting  any  of  the  due  diligence  counsel  regarding  disclosures  made  

to  them  during  the  due  diligence  process.    Plaintiff  was  convicted  of  “not  disclosing”  to  

MOD  the  $100,000  payments  made  to  Ms.  Wallace.  

  

Defendants  fail  to  rebut  the  charge  of  Obstruction  of  Justice.  

32. Plaintiff  testified  on  his  own  behalf  at  his  criminal  trial.      His  testimony  

contradicted  the  testimony  of  Mr.  Douglass  as  well  as  Ms.  Wallace.    All  of  the  

documentary  evidence  contained  in  the  files  of  plaintiff  of  MOD  support  the  testimony  

given  by  plaintiff;  including  that  he  did  not  hide  the  Wallace  payments  from  MOD,  that  

Mr.  Douglass  was  aware  of  the  payments  and  took  steps  to  make  future  payments  to  

Ms.  Wallace  acceptable  under  the  applicable  accounting  standards.    Mr.  Douglass  even  

signed  the  ICA  with  Ms.  Wallace  for  all  work  performed  after  the  initial  $100,000  

payment.  

33. Additionally,  plaintiff  had  employed  attorneys  who  were  familiar  with  

the  payments  to  Ms.  Wallace  as  well  as  the  ICA.    Due  diligence  for  all  of  the  parties  

were  also  made  aware  of  the  payments  made  to  Ms.  Wallace  and  were  given  an  
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explanation  for  those  payments.    The  Toshiba  representative  had  even  declared  that  the  

matter  was  “fine”  after  the  explanation  was  given.      

34. None  of  this  supporting  evidence  was  introduced  into  trial  to  support  the  

testimony  of  Mr.  Phillips.    Instead,  based  upon  the  jury’s  verdict,  the  court  could  easily  

conclude  that  plaintiff’s  testimony  was  an  effort  to  obfuscate  the  truth  and  obstruct  

justice.    This  finding  was  made  despite  the  fact  that  the  overwhelming  documentary  

evidence  in  this  case  actually  supports  plaintiff’s  testimony  and  refutes  the  testimony  of  

Mr.  Douglass  and  Ms.  Wallace.    But  because  defendants  failed  to  introduce  any  of  the  

contradictory  evidence,  plaintiff  was  found  guilty  of  obstructing  justice.    Mr.  Du  Wors  

also  failed  to  attend  the  July  17,  2011  Sentencing  Hearing  for  Mr.  Phillips.  

  

Defendants  coerce  plaintiff  into  foregoing    
his  $5  million  licensing  fee  in  settling  his  claims  against  MOD.  

35. At  the  same  time  that  Mr.  Du  Wors  was  retained  to  represent  Mr.  Phillips  

in  the  criminal  matter,  he  was  also  retained  to  represent  Mr.  Phillips  in  a  number  of  civil  

matters.    In  May  of  2010,  Mr.  Du  Wors  agreed  to  represent  Mr.  Phillips  in  his  claims  

against  MOD  (Phillips  v.  MOD  Systems)  for  breach  of  contract  and  the  failure  to  pay  the  

$5  million  licensing  fee  that  was  at  issue  in  his  criminal  case.      

36. During  the  settlement  negotiations  with  MOD,  plaintiff  and  Mr.  Du  Wors  

held  extensive  conversations  regarding  the  protection  of  his  intellectual  property,  and  

together  with  one  of  Mr.  Phillips’  friends,  Mr.  Stephen  Schweickert,  designed  a  plan  to  

protect  the  Phillips’  IP  by  setting  up  a  new  company,  HPV  and  HPIP,  that  would  

monetize  the  IP  by  prosecuting  violations  of  the  IP  for  the  benefit  Mr.  Phillips  as  well  as  

other  member  of  the  new  corporation  and  its  attorney,  Mr.  Du  Wors.      

37. Mr.  Du  Wors  was  actively  involved  in  the  discussions  regarding  

reformation  of  HPV  and  the  legal  strategies  that  would  be  used  to  protect  Mr.  Phillips’  

interests  as  well  as  his  intellectual  property.    Mr.  Schweickert  wrote  a  series  of  emails  
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regarding  the  formation  of  HPV  that  clearly  show  that  HPV  would  be  set  up  to  protect  

the  Phillips’  IP,  to  generate  income  for  the  benefit  of  Mr.  Phillips,  and  to  generate  

income  for  the  benefit  of  all  the  HPV  members  including  its  attorney,  Mr.  Du  Wors.  

38. The  formation  of  HPV  and  its  assignment  of  the  licensing  rights  of  the  

Phillips’  IP  were  especially  important  to  Mr.  Du  Wors;  his  agreement  with  Mr.  Phillips  

was  altered  so  that  HPV  would  pay  his  fees  for  his  work  on  all  of  the  Phillips  cases.    At  

the  time  of  his  retention,  Mr.  Du  Wors  and  his  law  firm  were  given  $35,000  (thirty  five  

thousand  dollars)  as  a  retainer  from  an  HPV  account  and  the  Newman  &  Newman  law  

firm  was  given  a  security  interest  in  a  condominium  owned  by  Mr.  Phillips  in  the  

exclusive  Mosler  building.    In  multiple  conversations  between  Mr.  Du  Wors,  Mr.  

Schweickert  and  Mr.  Phillips  held  in  April  2010,  it  was  agreed  that  HPV  would  be  

responsible  for  making  the  payments  to  Mr.  Du  Wors  for  all  of  his  and  his  firm’s  legal  

services.      

39. Because  Mr.  Du  Wors  was  representing  Mr.  Phillips  in  the  Phillips  v.  

MOD  matter,  and  Mr.  Du  Wors  and  his  law  firm  acted  as  corporate  counsel  for  HPV  

and  represented  Mr.  Schweickert  in  order  to  transfer  the  Phillips;  IP  into  HPV,  Mr.  

Phillips  signed  a  waiver  of  that  inherent  conflict  of  interest;  a  waiver  designed  

specifically  to  waive  that  conflict  of  interest  that  would  allow  Mr.  Du  Wors  to  set  up  

HPV;  to  set  up  Hunts  Point  Intellectual  Properties  (hereinafter  “HPIP”),  a  company  that  

would  be  wholly-­‐‑owned  by  Mr.  Phillips  that  would  own  the  Phillips’  IP  and  would  

license  the  IP  to  HPV;  and  to  represent  Mr.  Phillips,  Mr.  Schweickert  and  HPV  during  

the  settlement  negotiations  in  the  Phillips  v.  MOD  matter.  

40. Mr.  Du  Wors  was  aware  that  Mr.  Phillips  and  Mr.  Schweickert  clearly  

intended  to  set  up  corporate  structures  to  protect  the  Phillips’  IP  while  allowing  Mr.  

Phillips’  to  maintain  sole  ownership  of  his  IP;  and  allowing  HPV,  using  the  legal  

services  of  Mr.  Du  Wors  to  monetize  the  Phillips’  IP  for  the  benefit  of  Mr.  Phillips  as  
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well  as  the  other  members  of  HPV  and  Mr.  Du  Wors,  its  attorney.    Mr.  Du  Wors  

presented  Mr.  Schweickert  with  a  memorandum  outlining  his  plan  to  pursue  all  

violations  of  the  Phillips’  IP.  A  true  and  correct  copy  of  the  Du  Wors’  memorandum  is  

attached  hereto  as  Exhibit  “N.”    

41. As  settlement  negotiations  in  the  Phillips  v.  MOD  matter  continued,  Mr.  

Du  Wors  presented  Mr.  Phillips  with  a  Patent  Sales  Agreement  for  the  transfer  of  the  

Phillips’  IP.    Plaintiff  does  not  have  a  copy  of  the  Patent  Sales  Agreement,  but  believes  

the  agreement  stated  that  the  Phillips’  IP  would  be  transferred  into  HPIP  via  HPV,  that  

Mr.  Phillips  would  be  the  sole  owner  of  that  corporate  entity,  that  HPIP  would  license  it  

interests  in  the  IP  to  HPV  for  prosecution  of  any  IP  violations,  and  that  Mr.  Du  Wors  

would  act  as  HPV  counsel  in  prosecuting  those  violations  and  be  compensated  with  a  

percentage  of  those  recoveries.    In  addition,  Mr.  Du  Wors  personally  told  Mr.  Phillips  

that  his  IP  would  be  transferred  into  HPIP,  and  that  the  IP  would  always  be  owned  by  

Mr.  Phillips.    

42. At  the  time  that  HPV  was  established,  Mr.  Stephen  Schweickert  and  Mrs.  

Joyce  Schweickert  were  the  sole  shareholders  of  HPV,  each  holding  50  shares.    Mr.  

Schweickert  and  Mr.  Rudkin,  with  the  advice  and  counsel  of  Mr.  Du  Wors,  decided  to  

change  the  ownership  structure  of  HPV,  telling  plaintiff  that  the  purpose  of  the  change  

in  ownership  structure  was  to  sell  Mr.  Phillips  29%  interest  in  HPV,  allow  Mr.  Rudkin  

and  another  friend  of  Mr.  Phillips  to  become  shareholders  in  HPV,  and  to  convince  Mr.  

Phillips  to  transfer  ownership  in  his  IP  to  HPV,  which  would  then  be  transferred  to  

HPIP  after  it  was  incorporated,  with  Mr.  Schweickert,  Mr.  Rudkin,  and  Mr.  Du  Wors  

promising  Mr.  Phillips  that  he  would  be  the  sole  shareholder  of  HPIP.    Mr.  Schweickert,  

Mr.  Rudkin  and  Mr.  Du  Wors  made  these  same  promises  to  Jennifer  Schweickert,  which  

promises  later  induced  her  to  loan  HPV  $200,000.00.      
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43. Mr.  Phillips  paid  HPV  $9,200  (nine  thousand  two  hundred  dollars)  for  the  

purchase  of  his  shares  in  HPV.    The  incorporating  documents  shown  to  Mr.  Phillips  by  

Mr.  Du  Wors  would  allot  9,200  shares  to  Mr.  Schweickert,  Mr.  Rudkin,  as  well  as  4,000  

to  Mrs.  Joyce  Schweickert.    Upon  information  and  belief,  Mr.  Du  Wors  prepared  and  

reviewed  the  legal  paperwork  for  the  Joint  Consent  and  Initial  Organization  of  HPV  (a  

true  and  correct  copy  is  attached  hereto  as  Exhibit  “O”),  as  well  as  the  roster  of  New  

Officers.    The  Joint  Consent  cancelled  the  shares  initially  issued  to  Mr.  Stephen  

Schweickert  and  Mrs.  Joyce  Schweickert,  and  reissued  those  shares  to  Mr.  Phillips  and  

the  other  persons  as  outlined  above  as  long  as  they  “purchased”  their  shares  within  one  

year  of  its  execution.      

44. Upon  information  and  belief,  no  other  person  “purchased”  his  or  her  

shares  in  HPV  as  required  by  the  Joint  Consent  and  Initial  Organization  Agreement.    As  

plaintiff  would  later  learn,  the  amended  Articles  of  Incorporation  reviewed  by  Mr.  Du  

Wors  were  never  filed  with  the  Washington  Secretary  of  State.    Additionally,  HPIP  was  

never  incorporated  in  the  State  of  Washington  or  in  any  other  jurisdiction  as  promised  

by  Mr.  Du  Wors,  Mr.  Schweickert  and  Mr.  Rudkin.    Mr.  Du  Wors,  Mr.  Schweickert  and  

Mr.  Rudkin  represented  to  Ms.  Jennifer  Schweickert  that  Mr.  Phillips  was  a  shareholder,  

officer  and  director  of  HPV,  and  that  he  would  continue  to  direct  the  technology  of  

HPV;  all  in  an  effort  to  induce  her  to  loan  HPV  money.    However,  the  shares  in  HPV  

purchased  by  Mr.  Phillips  are  neither  recorded,  nor,  it  appears,  properly  issued  by  the  

corporation.    And  despite  the  assurances  of  Mr.  Du  Wors,  Mr.  Schweickert  and  Mr.  

Rudkin,  Mr.  Phillips  is  not  an  officer  or  director  of  HPV.    The  majority  of  the  money  

invested  by  Ms.  Schweickert  went  to  pay  Mr.  Du  Wors,  a  fact  he  made  clear  in  a  

telephone  conversation  with  Ms.  Schweickert  prior  to  her  making  the  loan.      

45. Mr.  Du  Wors  negotiated  a  settlement  of  the  Phillips  v.  MOD  action  in  

which  Mr.  Phillips  would  forego  his  right  to  be  paid  the  licensing  fee  of  $5  million,  and  
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additionally  he  would  agree  to  waive  any  claims  against  any  MOD  director,  officer  or  

employee.    In  return,  MOD  would  waive  any  claim  it  had  against  Mr.  Phillips  for  

reimbursement  of  personal  expenses.    Mr.  Phillips  was  adamant  that  the  settlement  

agreement  not  be  signed;  he  was  owed  the  $5  million  from  MOD  and  the  claims  against  

him  were  specious.    Mr.  Du  Wors  promised  plaintiff  that  he  would  sue  Mr.  Arnold,  Ms.  

Cane  and  Ms.  Wallace  for  these  claims  once  the  Phillips  v.  MOD  matter  was  settled.    

Mr.  Du  Wors  further  told  plaintiff  that  the  money  generated  by  HPV  would  be  enough  

to  pay  Mr.  Phillips,  as  well  as  Mr.  Du  Wors,  and  fund  plaintiff’s  claims  against  those  

persons  identified  above.    Mr.  Du  Wors  also  repeatedly  promised  Mr.  Phillips  on  

numerous  occasions  that  the  settlement  agreement  would  protect  plaintiff’s  investment  

in  HPV.  

46. Mr.  Phillips  was  still  hesitant  to  sign  the  settlement  agreement  in  the  

Phillips  v.  MOD  matter.    On  or  about  January  25,  2011,  Mr.  Du  Wors  personally  met  

with  plaintiff  to  convince  him  to  sign  the  settlement  agreement  which  would  allow  

transfer  of  the  Phillips’  IP  into  HPV.    Mr.  Du  Wors  alternately  threatened  and  cajoled  

Mr.  Phillips,  telling  him  that  if  he  did  not  agree  to  settle  the  case,  Mr.  Du  Wors  could  no  

longer  represent  him,  including  in  the  criminal  matter;  and  that  foregoing  the  $5  million  

owed  to  him  by  MOD  would  easily  be  “made  up”  by  suing  Mr.  Arnold  and  prosecuting  

violations  of  the  IP.    Mr.  Du  Wors  repeatedly  assured  Mr.  Phillips  that  he  was  preparing  

to  file  claims  against  any  infringement  of  his  patents,  and  that  he  would  be  able  to  

replace  the  $5  million  owed  to  him  by  MOD,  which  money  would  pay  for  Mr.  Phillips’  

defense,  Mr.  Phillips’  expenses,  and  set  up  a  litigation  fund  to  pursue  more  patent  

infringement  claims  as  well  as  his  claims  against  Mr.  Arnold,  Ms.  Cane,  Ms.  Wallace,  

and  others.  

47. In  April  of  2011,  Mr.  Derek  Linke  of  the  Newman  &  Du  Wors  firm  spoke  

to  plaintiff  asking  him  to  sign  an  additional  release  in  the  Phillips  v.  MOD  matter.    At  



  

_____________________________________________________________________________
Complaint— 18 
PHILLIPS v. DU WORS, NEWMAN, LINKE 

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

  

the  time,  plaintiff  was  in  federal  custody  and  was  hesitant  to  sign  the  release  because  he  

was  not  being  kept  advised  of  the  progress  of  any  litigation  prosecuted  by  Mr.  Linke  

and  Mr.  Du  Wors.    In  order  to  induce  plaintiff  to  sign  the  release,  Mr.  Linke  specifically  

promised  plaintiff  that  Mr.  Linke  and  his  firm  would  have  $5  million  available  to  Mr.  

Phillips  upon  his  release  from  federal  custody.  As  a  further  inducement  to  get  plaintiff  

to  agree  to  sign  the  release,  Mr.  Linke  promised  plaintiff  that  he  would  prepare  a  

complaint  against  the  persons  who  had  testified  against  him  falsely  at  trial.    He  also  

continued  to  assure  plaintiff  that  he,  Mr.  Du  Wors,  and  the  firm  of  Newman  &  Du  Wors  

would  continue  to  protect  his  interests  and  that  plaintiff  would  return  to  HPV  as  a  

director  and  officer  and  that  his  shares  in  HPV  were  protected.  

48. But  for  the  specific  promises  and  assurances  made  by  defendants  Mr.  Du  

Wors  and  Mr.  Linke,  plaintiff  would  never  have  agreed  to  forego  the  $5  million  

licensing  fee  owed  to  him,  and  more  importantly,  never  would  have  agreed  to  transfer  

his  valuable  IP  into  HPV.    It  requires  the  suspension  of  disbelief  to  believe  that  plaintiff  

would  have  transferred  ownership  of  his  IP  into  HPV  unless  he  was  assured  of  being  a  

shareholder,  director  and  officer  of  HPV  and  that  the  IP  would  be  transferred  into  HPIP  

as  soon  as  it  was  incorporated.  

  

Mr.  Du  Wors  fails  to  defend  Banana,  Inc.  

49. As  an  additional  legal  matter,  Mr.  Du  Wors  agreed  to  represent  Mr.  

Phillips  in  a  claim  filed  by  Mr.  Arnold  against  Mr.  Phillips’  wholly-­‐‑owned  corporation,  

Banana,  Inc.  (hereinafter  “Banana  litigation”).    Mr.  Arnold,  an  investor  in  Banana,  filed  

a  “derivative  action”  against  Banana  and  plaintiff  for  allegedly  misusing  corporate  

funds.    In  order  to  defend  the  action,  plaintiff  hired  forensic  accountant  Dennis  Mandell  

to  review  all  of  the  expenses  of  Banana,  who  later  issued  a  report  that  found  no  misuse  

of  the  corporate  funds  by  Mr.  Phillips  or  any  other  person.    While  plaintiff  was  in  
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federal  custody,  plaintiff  filed  a  motion  for  summary  judgment,  a  motion  easily  

defeated  based  upon  the  expert  opinions  of  Mr.  Mandell.    Despite  the  fact  that  Mr.  Du  

Wors  had  a  copy  of  the  forensic  accounting  report,  was  still  prosecuting  violations  of  

the  Phillips’  IP,  had  just  settled  one  such  claim  and  reportedly  took  the  majority  of  the  

settlement  (plaintiff  has  never  been  provided  with  an  accounting  of  the  settlement),  Mr.  

Du  Wors  sent  plaintiff  a  letter  in  federal  prison  informing  plaintiff  that  he  was  

withdrawing  as  counsel  in  the  Banana  litigation  on  the  eve  of  the  hearing  of  the  motion  

for  summary  judgment.    Mr.  Du  Wors  did  not  even  bother  to  oppose  the  motion  for  

summary  judgment,  even  knowing  that  plaintiff  was  in  federal  prison  and  Mr.  Du  Wors  

had  the  professional  opinion  of  Mr.  Mandell,  which  would  easily  refute  plaintiff’s  claim  

of  non-­‐‑judiciability.    That  notice  from  Mr.  Du  Wors  withdrawing  as  Banana  counsel  

was  the  only  letter  or  correspondence  received  by  plaintiff  from  Mr.  Du  Wors  while  he  

was  in  federal  custody.      

50. As  a  result  of  not  filing  a  timely  opposition,  plaintiff  suffered  a  judgment  

of  liability  against  him  in  the  Banana  litigation.    Upon  release  from  federal  prison,  

plaintiff  hired  competent  counsel  to  ask  for  a  rehearing  on  the  motion  for  summary  

judgment.    Although  the  court  had  some  sympathy  with  Mr.  Phillips’  position,  it  

refused  to  lift  the  judgment  of  liability  pending  completion  of  the  damages  portion  of  

the  case.    Mr.  Phillips  is  still  involved  in  trial  against  the  estate  of  Mr.  Arnold  over  the  

“damages”  caused  to  Banana  by  his  alleged  misuse  of  the  corporate  funds.    Because  Mr.  

Du  Wors  withdrew  on  the  eve  of  a  dispositive  motion,  and  failed  to  provide  Mr.  

Phillips  with  all  the  documents  in  his  case,  Mr.  Phillips  has  an  adverse  judgment  of  

liability  against  him  and  must  now  employ  competent  counsel  to  defend  him  in  the  

damages  phase  of  the  trial.    Regardless  of  the  outcome,  Mr.  Phillips  will  be  required  to  

continue  to  employ  competent  counsel  to  reverse  the  erroneous  finding  of  liability  
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against  him,  which  is  the  direct  result  of  Mr.  Du  Wors’  negligence  and  breach  of  the  

ethical  standards.  

  

Mr.  Du  Wors  represents  persons  adverse  to  Mr.  Phillips,  helps  cancel  Mr.  Phillips’  
HPV  shares,  and  conspires  to  take  over  HPV  and  the  Phillips’  IP.    

  
51. Upon  release  from  custody,  Mr.  Phillips  learned  that  Mr.  Rudkin  and  his  

wife  had  acquired  half  the  interest  in  HPV  from  Mr.  Schweickert,  and  shortly  thereafter,  

the  Rudkins  became  the  sole  shareholders  in  HPV.    Mr.  and  Mrs.  Rudkin  became  the  

sole  owners  of  HPV  with  the  advice  and  assistance  of  Mr.  Du  Wors  and  Mr.  Linke.    The  

Rudkins  executed  a  Purchase  Agreement  with  Mr.  Schweickert  on  or  about  December  

of  2012.    The  Agreement  fails  to  mention  Mr.  Phillips’  interest  in  HPV  or  record  his  

9,200  shares.    Mr.  Du  Wors  and/or  his  office  prepared  the  sales  agreement  and  all  the  

documents  that  allegedly  made  the  Rudkins  the  sole  owners  of  HPV.    Plaintiff  believes  

that  this  amended  Articles  of  Incorporation  representing  the  ownership  of  the  Rudkins  

has  been  filed  with  the  Secretary  of  State.      

52. Mr.  Phillips  spoke  to  Mr.  Rudkin  upon  his  release  (Mr.  Rudkin  had  been  

one  of  Mr.  Phillips’  attorneys  in  fact)  who  assured  plaintiff  that  he  would  assign  shares  

in  the  new  HPV  to  Mr.  Phillips  and  that  he  would  return  as  a  director  and  officer  of  

HPV.    In  October  of  2012,  Mr.  Phillips  and  Mr.  Rudkin  had  a  series  of  conversations  in  

Mr.  Rudkin  promised  plaintiff  that  the  Rudkins  were  excited  to  have  Mr.  Phillips  return  

as  an  owner  and  officer  of  HPV  because  Mr.  and  Mrs.  Rudkin  had  no  experience  with  

intellectual  property  or  how  to  monetize  it,  and  HPV  was  making  little  progress  in  

monetizing  the  Phillips  IP  other  than  the  small  settlement.      

53. Mr.  Phillips  travelled  with  Mr.  Rudkin  to  Mr.  Du  Wors’  office  to  affect  the  

transfer  of  shares  on  or  about  November  2,  2012.    During  that  meeting,  Mr.  Du  Wors  

told  plaintiff  that  he  would  not  transfer  shares  into  his  name,  that  he  was  unaware  of  
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his  status  as  a  shareholder,  that  he  would  not  make  him  an  officer  or  director  of  HPV  

because  he  was  a  felon,  and  that  Mr.  Phillips  had  no  interest  in  either  HPV  or  his  IP.    It  

was  clear  during  the  meeting  that  Mr.  Rudkin  was  closely  following  the  advice  of  Mr.  

Du  Wors.    It  was  also  clear  to  Mr.  Phillips  that  Mr.  Du  Wors  was  acting  as  the  lawyer  

for  the  Rudkins  and  for  HPV.      

54. Mr.  Phillips  had  not  signed  nor  executed  a  further  waiver  of  the  conflict  of  

interest  that  would  allow  Mr.  Du  Wors  to  represent  other  parties  adverse  to  him,  nor  

did  he  at  any  time  give  a  verbal  waiver  of  the  conflict  of  interest.  

55. In  a  subsequent  letter  inquiry  sent  to  Mr.  Du  Wors,  he  again  responded  

that  he  was  unaware  of  Mr.  Phillips’  interest  in  HPV  or  in  the  intellectual  property.    

When  Mr.  Phillips  contacted  Mrs.  Rudkin  about  HPV  corporate  records,  he  was  told  

that  he  could  not  look  at  them  because  they  contained  “privileged  information.”    

Undoubtedly  Mr.  Du  Wors  and  Mr.  Linke  told  Mrs.  Rudkin  not  to  allow  plaintiff  access  

to  those  records.    Mr.  Phillips  has  since  learned  that  HPIP  was  never  incorporated  and  

is  not  a  current,  on-­‐‑going  concern.    Since  HPIP  was  never  incorporated,  HPV  continues  

to  own  the  Phillips’  IP;  a  corporation  in  which  Mr.  Phillips’  interest  was  wrongfully  

cancelled  by  the  defendants.    According  to  Mr.  Du  Wors,  Mr.  Phillips  agreed  to  transfer  

his  intellectual  property  (valued  at  hundreds  of  millions  of  dollars)  into  a  corporate  

entity  in  which  he  would  not  have  an  ownership  interest  for  no  value;  making  it  a  gift.    

However  the  clear  documentary  trail  surrounding  the  pre-­‐‑formation  and  formation  of  

HPV  demonstrates  the  falsity  of  this  claim  and  that  this  claim  is  purely  a  ruse  to  allow  

Mr.  Du  Wors  and  his  co-­‐‑conspirators,  the  Rudkins,  to  maintain  control  of  HPV  and  the  

Phillips’  IP.  

56. In  a  recent  meeting  with  Mr.  Newman,  plaintiff  expressed  his  concerns  

regarding  the  conduct  of  Mr.  Du  Wors.    During  that  meeting  Mr.  Newman  claimed  that  

there  had  been  no  “conflict  of  interest”  between  the  firm  and  Mr.  Phillips,  and  that  the  



  

_____________________________________________________________________________
Complaint— 22 
PHILLIPS v. DU WORS, NEWMAN, LINKE 

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

  

firm  and  Mr.  Du  Wors  were  merely  “scriveners”  on  all  of  the  HPV  matters  and  had  

offered  no  advice  or  other  legal  services.    These  were  clear,  obvious  lies  told  to  assuage  

plaintiff  and  to  allow  defendants  and  the  Rudkins  to  continue  owning  HPV  and  

continue  controlling  the  Phillips’  IP.    When  plaintiff  told  Mr.  Newman  that  all  he  

wanted  was  restoration  of  his  HPV  shares  and  control  of  his  IP,  Mr.  Newman  

responded,  “What’s  in  it  for  us?”    

  

Mr.  Du  Wors  fails  to  prosecute  the  claims  of  ADOT.  

57. Mr.  Phillips  was  the  sole  owner  of  another  corporation  at  this  time,  A  Dot,  

Inc.    A  Dot  was  the  corporate  entity  that  Mr.  Phillips  used  to  develop  the  intellectual  

property  and  to  develop  computer  programs.    When  MOD  was  formed,  it  shared  office  

space  with  A  Dot,  used  A  Dot  computers  and  equipment  and  eventually  hired  many  of  

the  A  Dot  engineers  and  staff.    

58. When  Mr.  Phillips  was  wrongfully  terminated  at  MOD,  he  also  lost  all  the  

computers,  equipment,  data  and  other  property  that  rightfully  belonged  to  A  Dot  and  

Mr.  Phillips.      

59. Mr.  Phillips  had  separate  computer  files  for  his  A  Dot  data  that  were  

controlled  by  separate  passwords.    Members  of  MOD  and  others,  including  Mr.  Smyth,  

an  attorney  representing  Mr.  Arnold,  wrongfully  accessed  the  A  Dot  computers  and  

accessed  the  personal,  protected  information  of  A  Dot  and  Mr.  Phillips,  and  used  that  

information  against  him  in  trying  to  extract  a  settlement  with  Mr.  Phillips  and  in  filing  

“derivative”  claims  against  Mr.  Phillips  and  his  wholly-­‐‑owned  corporations.  

60. Mr.  Phillips  retained  a  California  attorney  to  prosecute  the  torts  suffered  

by  A  Dot,  and  to  recover  the  valuable  computers  and  other  equipment  owned  by  A  Dot.    

A  complaint  was  filed,  A  Dot  v.  Anthony  Bay  et  al.,  Case  No.  2:10-­‐‑CV-­‐‑00549-­‐‑RSM,  on  or  

about  March  30th,  2010,  in  the  U.S.  District  Court,  Western  District  of  Washington.    The  
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complaint  asserted  claims  on  behalf  of  A  Dot  under  the  Computer  Fraud  and  Abuse  

Act,  for  trespass,  and  for  other  claims.  

61. At  about  this  time,  Mr.  Phillips  retained  Mr.  Du  Wors  to  represent  him  in  

all  of  his  legal  matters.    One  of  those  matters  was  the  A  Dot  case.    Mr.  Du  Wors  

promised  Mr.  Phillips  that  he  would  substitute  into  that  matter,  that  he  would  

prosecute  the  claims  of  A  Dot,  that  he  would  recover  the  computers  of  A  Dot,  and  that  

he  would  protect  the  private  data  and  information  that  belonged  to  A  Dot.  

62. Mr.  Du  Wors  failed  to  substitute  into  that  lawsuit  and  represent  the  

interests  of  A  Dot.    Because  Mr.  Phillips  told  the  other  attorneys  that  Mr.  Du  Wors  

would  be  substituting  into  that  case,  they  took  no  further  action.    During  a  later  

conversation  with  Mr.  Du  Wors,  Mr.  Du  Wors  told  plaintiff  that  he  wanted  to  amend  

the  A  Dot  complaint  to  add  additional  parties,  and  that  he  would  file  a  “new,  amended”  

complaint.    At  the  time  he  made  this  statement  to  plaintiff,  Mr.  Phillips  was  in  federal  

custody  awaiting  trial  on  the  criminal  case.      

63. Because  of  Mr.  Du  Wors’  representations,  told  the  California  attorney  that  

it  was  “o.k.”  for  her  to  dismiss  the  A  Dot  suit,  without  prejudice.      

64. Because  Mr.  Du  Wors  failed  to  file  an  amended  A  Dot  complaint  in  a  

timely  manner,  the  claims  of  A  Dot  against  the  defendants  under  the  Computer  Fraud  

and  Abuse  Act  are  now  barred  by  the  applicable  statute  of  limitations.    As  a  further  

consequence  of  Mr.  Du  Wors’  failure  to  act,  the  A  Dot  computers,  equipment,  and  data  

are  likely  lost  and  cannot  be  recovered  at  this  late  date.  

65. Mr.  Phillips  now  brings  this  action  to  recover  the  substantial  damages  he  

has  suffered  as  a  result  of  defendants’  wrongful  conduct.  

  

First  Cause  of  Action:  
Breach  of  Contract  

(Against  Defendants  Du  Wors,  Newman,  Linke  and  Newman  &  Du  Wors)  
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66. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  65  as  if  set  forth  fully  herein.      

67. Plaintiff  entered  into  a  written  retainer  agreement  with  defendants  to  

represent  him  in  a  number  of  legal  matters.      

68. Defendants  Mr.  Du  Wors,  Mr.  Newman,  and  Mr.  Linke  of  the  law  firm  of  

Newman  &  Du  Wors  all  participated  in  some  way  in  representing  plaintiff  in  the  

matters  of  US  v.  Phillips,  Phillips  v.  MOD,  the  Banana  litigation,  and  in  re:  HPV  (HPIP).    

Additionally,  each  was  responsible  in  some  way  for  failing  to  protect  the  interests  of  A  

Dot  as  agreed  upon  by  the  parties.  

69. Each  contract  carries  a  duty  of  good  faith  and  fair  dealing.    Additionally,  

the  retainer  agreement  carries  a  higher  duty  of  good  faith  in  executing  the  fiduciary  

duties  because  of  the  nature  of  the  service.    Plaintiff  was  entitled  to  performance  of  legal  

representation  under  the  written  agreement  free  from  a  conflict  of  interest,  free  from  

competing  goals,  and  legal  services  that  complied  with  the  standards  set  forth  in  the  

contract  and  imposed  by  law.  

70. Plaintiff  complied  with  all  the  terms  of  the  written  agreement.  

71. Defendants  breached  the  written  agreement  by  offering  legal  advice  and  

services  that  did  not  meet  the  applicable  standard  of  care,  by  engaging  in  matters  in  

which  the  firm  and  its  lawyers  had  a  conflict  of  interest  that  was  not  identified  to  

plaintiff,  and  by  placing  their  own  interests  and  the  interests  of  others  ahead  of  the  

interests  of  Mr.  Phillips.  

72. As  a  result  of  defendants’  breach  of  the  written  agreement,  plaintiff  has  

suffered  significant  damages,  including  wrongful  imprisonment,  loss  of  income,  loss  of  

significant  assets  including  but  not  limited  to  his  IP,  and  other  damages  in  an  amount  to  

be  proven  at  trial.  
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Second  Cause  of  Action:  
Professional  Negligence,  US  v.  Phillips  

(Against  defendants  Du  Wors,  Newman,  Linke  and  Newman  &  Du  Wors)  

73. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  72  as  if  set  forth  fully  herein.      

74. Plaintiff  retained  defendants  to  represent  him  in  the  matter  of  US  v.  

Phillips  and  to  defend  him  at  trial.  

75. Defendant  Mr.  Du  Wors  was  the  primary  lawyer  from  the  firm  to  

represent  plaintiff,  but  each  defendant  met  with  plaintiff  regarding  his  criminal  case  

and  was  involved  in  his  defense.  

76. As  a  result  of  the  retainer  agreement  and  the  promises  of  defendants  to  

represent  plaintiff  in  the  matters  outlined  above,  defendants  owed  plaintiff  a  duty  of  

care  to  represent  him  to  the  best  of  their  abilities,  free  from  conflicts  of  interest,  and  in  

compliance  with  the  applicable  standard  of  care.  

77. Defendant  Mr.  Du  Wors  was  aware  that  the  defense  to  the  charge  of  mail  

fraud  and  fraud  involving  the  $1.5  million  licensing  payment  depended  upon  the  

introduction  of  that  licensing  agreement  into  evidence  for  consideration  by  the  jury.  

78. Defendant  Mr.  Du  Wors  represented  to  plaintiff  that  he  had  a  copy  of  the  

licensing  agreement  (AnythingBox  Licensing  Agreement)  and  that  he  would  introduce  

it  at  trial.  

79. Defendant  Mr.  Du  Wors  failed  to  properly  verify  and  authenticate  the  

licensing  agreement  prior  to  trial  and  was  rebutted  by  the  court  when  he  attempted  to  

introduce  an  unsigned  copy  of  the  licensing  agreement  into  evidence.    Additionally,  Mr.  

Du  Wors  failed  to  introduce  into  evidence  any  of  the  subsequent  board  ratifications  by  

the  MOD  board  of  directors  of  the  licensing  agreement  and  its  replacement  with  a  new  

licensing  agreement  in  the  MOD  Shareholder  Consent.    As  a  result,  the  jury  had  no  

evidence  that  plaintiff  was  contractually  entitled  to  the  $1.5  million  licensing  payment  
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at  trial.    (A  true  and  correct  copy  of  the  trial  transcript  in  which  the  judge  denies  Mr.  Du  

Wors  attempt  to  introduce  the  licensing  agreement  is  attached  hereto  as  Exhibit  “P”).  

80. Defendant  Mr.  Du  Wors  breached  the  applicable  standard  of  care  in  not  

authenticating,  verifying  or  otherwise  being  able  to  introduce  into  evidence  key,  

exculpatory  documents  that  would  have  altered  the  jury’s  verdict.  

81. Defendant  Mr.  Du  Wors  was  aware  he  breached  the  applicable  standard  

of  care  in  failing  to  introduce  into  evidence  that  crucial  documentation  because  in  recent  

meeting  with  plaintiff  he  falsely  claimed  that  he  had,  in  fact,  introduced  the  licensing  

agreement  into  evidence.  

82. Defendant  Mr.  Du  Wors  was  aware  that  the  testimony  of  Mr.  Douglass  

would  be  key  for  the  prosecution  in  establishing  the  count  of  fraud  for  the  payment  to  

Ms.  Wallace  of  the  $100,000.      

83. Defendant  Mr.  Du  Wors  was  aware  that  Mr.  Douglass  had  given  a  prior  

inconsistent  statement  to  the  FBI  in  which  he  admitted  he  was  aware  of  the  payments  to  

Ms.  Wallace,  and  that  he  had  approved  the  subsequent  Independent  Contractor  

Agreement  with  her  that  allowed  her  to  be  paid  under  a  new  name  via  Mr.  Phillips’  

personal  attorneys.  

84. Mr.  Du  Wors  failed  to  use  this  prior  inconsistent  statement  against  Mr.  

Douglass  when  he  falsely  testified  at  the  criminal  trial.    In  addition,  Mr.  Du  Wors  failed  

to  introduce  any  of  the  contradictory  evidence,  including  the  email  thread  with  the  

metadata  showing  Mr.  Douglass  edited  and  approved  the  ICA.  

85. As  a  result  of  Mr.  Du  Wors  negligence,  the  testimony  of  Mr.  Douglass  was  

unchallenged  and  allowed  the  jury  to  infer  that  Mr.  Phillips  had  improperly  made  the  

$100,000  payments  to  Ms.  Wallace  without  informing  MOD.  

86. As  a  further  result  of  Mr.  Du  Wors’  negligence,  Mr.  Phillips  was  found  to  

have  “obstructed  justice”  because  he  testified  contrary  to  Mr.  Douglass.    The  judge  and  
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jury  were  never  advised  that  the  weight  of  the  written  evidence  and  Mr.  Douglass  

himself,  showed  that  the  payments  to  Ms.  Wallace  were  disclosed  to  MOD  and  those  

who  executed  the  payments,  and  that  those  payments  were  later  approved  by  Mr.  

Douglass  as  well  as  the  Toshiba  Investors.  

87. As  a  result  of  defendant’s  breach  of  the  applicable  standard  of  care,  

plaintiff  was  suffered  significant  damages  including  but  not  limited  to  false  

imprisonment,  loss  of  income,  loss  of  valuable  property,  loss  of  liberty,  and  other  

damages  in  an  amount  to  be  proven  at  trial.  

  

Third  Cause  of  Action  
Professional  Negligence,  Phillips  v.  MOD  

(Against  defendants  Du  Wors,  Linke  and  Newman  &  Du  Wors)  

88. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  87  as  if  set  forth  fully  herein.      

89. Plaintiff  retained  defendants  to  represent  him  in  the  matter  of  Phillips  v.  

MOD,  in  which  Mr.  Phillips  was  owed  a  $5  million  payment  for  the  licensure  of  his  

intellectual  property.    

90. Defendant  Mr.  Du  Wors  was  aware  that  Mr.  Phillips  intended  to  

prosecute  additional  claims  against  individual  members  of  the  MOD  board  of  directors  

and/or  directors.    In  fact,  Mr.  Du  Wors  promised  Mr.  Phillips  that  he  would  undertake  

prosecution  of  those  claims  after  the  settlement  of  the  MOD  matter.  

91. Defendant  so  negligently,  so  carelessly  negotiated  on  behalf  of  plaintiff  

that  he  presented  plaintiff  with  a  settlement  agreement  to  plaintiff  in  which  plaintiff  

gave  up  his  right  to  the  $5  million  licensing  payment  as  well  as  his  right  to  pursue  his  

other  claims  in  exchange  for  promises  of  little  or  nominal  value.    So  one-­‐‑sided  was  the  

settlement  against  the  interest  of  Mr.  Phillips  that  review  of  the  settlement  agreement  

shocks  the  conscience.  
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92. When  plaintiff  was  reluctant  to  sign  the  settlement  agreement,  defendant  

Mr.  Du  Wors  met  with  plaintiff  and  tried  to  convince  him  to  sign  the  agreement,  telling  

him  that  he  would  easily  recoup  the  money  by  prosecuting  violations  of  the  IP.    When  

this  was  not  persuasive,  Mr.  Du  Wors  threatened  Mr.  Phillips,  telling  him  he  would  no  

longer  represent  him  in  the  US  v.  Phillips  matter  unless  he  signed  the  agreement.  

93. Defendant  Mr.  Du  Wors  was  aware  that  he  had  a  position  of  great  trust  

and  leverage  with  Mr.  Phillips,  who  was  being  held  in  a  local  facility  awaiting  trial  on  

the  criminal  matter.    By  threatening  to  withdraw  as  counsel  on  the  eve  of  trial  was  a  

particularly  pernicious  tactic  employed  by  defendant  Mr.  Du  Wors  specifically  

designed  to  ensure  plaintiff’s  acquiescence.      

94. Defendant  Mr.  Du  Wors  was  motivated  by  his  own  personal  interests  in  

forcing  plaintiff  to  sign  the  settlement  agreement  since  the  agreement  would  allow  him  

control  over  the  Phillips’  IP  which  he  planned  to  monetize  by  filing  claims  against  those  

companies  that  have  infringed  the  patents.      

95. Defendant  Mr.  Du  Wors  offered  plaintiff  legal  advice  that  was  not  in  the  

best  interest  of  Mr.  Phillips,  but  which  served  Mr.  Du  Wors  own  personal,  pecuniary  

interests.      

96. Defendant  Mr.  Du  Wors  failed  to  comply  with  the  applicable  standard  of  

care  in  representing  plaintiff  in  the  matter  of  Phillips  v.  MOD.  

97. As  a  result  of  defendant’s  breach  of  the  standard  of  care,  plaintiff  suffered  

significant  damages  including  the  loss  of  the  $5  million  licensing  payment,  loss  of  

income,  and  ultimately  loss  of  significant  assets  including  his  intellectual  property,  all  

in  an  amount  to  proven  at  trial.  

  

Fourth  Cause  of  Action  
Professional  Negligence,  HPV  

(Against  defendants  Du  Wors,  Linke  and  Newman  &  Du  Wors)  



  

_____________________________________________________________________________
Complaint— 29 
PHILLIPS v. DU WORS, NEWMAN, LINKE 

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

  

98. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  97  as  if  set  forth  fully  herein.      

99. Plaintiff  retained  defendants  to  represent  his  interests  in  the  formation  of  

HPV  and  HPIP,  as  well  as  the  transfer  of  his  intellectual  property  into  HPIP  which  

would  license  the  rights  to  HPV  so  it  could  prosecute  any  patent  violations  against  the  

IP.      

100. Defendant  Mr.  Du  Wors  held  a  clear  conflict  of  interest  in  representing  

HPV,  Mr.  Schweickert,  and  Chad  and  Elizabeth  Rudkins  as  well  as  plaintiff.    Plaintiff  

waived  the  specific  conflict  of  interest  that  allowed  Mr.  Du  Wors  to  represent  all  parties  

that  would  allow  him  to  transfer  the  Phillips’  IP  into  HPV  and  eventually  into  HPIP.    

No  blanket  waiver  of  the  conflict  of  interest  was  granted  to  Mr.  Du  Wors.  

101. Defendant  Mr.  Du  Wors  has  continued  to  act  contrary  to  the  interests  of  

Mr.  Phillips,  including  but  not  limited  to  the  following  actions:  

a. Not  protecting  plaintiff’s  interest  in  HPV;  

b. Not  forming  HPIP  to  be  owned  solely  by  Mr.  Phillips;  

c. Representing  Stephen  Schweickert  personally  and  taking  positions  

against  the  interests  of  Mr.  Phillips;  specifically,  not  protecting  his  

equity  holding  and  allowing  ownership  of  the  Phillips’  IP  to  transfer  

into  the  hands  of  others;  

d. Representing  the  Rudkins  and  taking  positions  against  the  interests  of  

Mr.  Phillips;  specifically,  not  protecting  his  equity  holding  and  

allowing  ownership  of  the  Phillips’  IP  to  transfer  into  the  hands  of  

others;  

e. Refusing  to  recognize  Mr.  Phillips  as  a  shareholder  of  HPV.  

102. By  performing  the  above  actions  and  others,  defendant  Mr.  Du  Wors  has  

breached  the  applicable  standard  of  care  in  the  community  in  representing  plaintiff.    
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Defendant  Mr.  Du  Wors  has  acted  with  a  clear  conflict  of  interest  and  has  promoted  the  

interests  of  others  and  his  own  interests  at  the  expense  of  Mr.  Phillips.  

103. As  a  result  of  defendant  Mr.  Du  Wors’  breach  of  the  applicable  standard  

of  care,  plaintiff  has  suffered  significant  damages,  including  loss  of  income,  loss  of  

significant  assets  including  but  not  limited  to  his  IP,  and  other  damages  in  an  amount  to  

be  proven  at  trial.  

  

Fifth  Cause  of  Action  
Professional  Negligence,  Banana  Litigation  

(Against  defendants  Du  Wors  and  Newman  &  Du  Wors)  

104. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  103  as  if  set  forth  fully  herein.      

105. Plaintiff  retained  defendant  Mr.  Du  Wors  and  Newman  &  Du  Wors  to  

represent  him  in  the  Banana  litigation.  

106. As  described  in  above  paragraphs,  supra,  the  Banana  litigation  stemmed  

from  a  “derivative  claim”  filed  by  an  investor  in  the  Phillips’  wholly-­‐‑owned  

corporation,  Banana,  Inc.    In  a  legal  settlement,  all  claims  of  Banana  were  assigned  to  

Mr.  Arnold  to  prosecute  against  Mr.  Phillips.  

107. Mr.  Phillips  retained  forensic  accountants  Mr.  Mandell  to  perform  a  full  

forensic  audit  of  the  Banana  financial  records.    The  professional  opinion  of  Mr.  Mandell  

was  that  all  of  the  expenses  of  which  Mr.  Arnold  complained  had  been  justified.    

Defendant  Mr.  Du  Wors  had  a  copy  of  this  professional  accounting  opinion.      

108. While  plaintiff  was  incarcerated,  plaintiff,  knowing  of  his  incarceration,  

filed  a  motion  for  summary  judgment  as  to  liability.    Mr.  Du  Wors’  response  to  the  

motion  for  summary  judgment  was  to  drop  Mr.  Phillips.    Rather  than  sending  a  letter  of  

explanation,  or  the  courtesy  of  actually  opposing  the  motion  for  summary  judgment,  

Mr.  Du  Wors  served  Mr.  Phillips  with  a  copy  of  the  Withdrawal  of  Attorney.      
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109. As  a  result  of  Mr.  Du  Wors  abrupt  withdrawal,  the  motion  for  summary  

judgment  went  virtually  unchallenged  and  was  granted  as  to  liability  against  Mr.  

Phillips.  

110. Upon  his  release,  plaintiff  filed  a  motion  for  reconsideration  that  although  

was  found  meritorious,  was  held  to  be  premature  since  the  damages  portion  of  the  trial  

had  not  been  completed.    The  trial  on  the  damages  issue  has  been  continued  due  to  the  

death  of  Mr.  Arnold.  

111. By  dumping  plaintiff  as  a  client  on  the  eve  of  a  summary  judgment  

motion  while  the  client  was  incarcerated  breaches  the  applicable  standard  of  legal  care  

in  the  community.    Mr.  Du  Wors  was  to  be  paid  for  his  legal  work  by  the  monetization  

of  the  Phillips’  IP  by  HPV  and  Mr.  Du  Wors  had  only  recently  received  payment  for  his  

legal  services  due  to  a  recent  settlement.    Despite  the  fact  that  Mr.  Du  Wors  was  still  

receiving  payment  for  his  legal  services  and  had  all  the  information  necessary  to  oppose  

the  motion  for  summary  judgment,  he  chose  to  breach  the  standard  of  care  and  

withdraw  from  the  case.  

112. As  a  result  of  defendants’  breach  of  the  standard  of  care,  plaintiff  has  

suffered  significant  damages  including  a  judgment  of  liability  against  him,  the  expense  

of  hiring  new  lawyers  to  defend  him  in  the  Banana  litigation  and  to  attack  the  judgment  

of  liability,  loss  of  income  and  other  assets,  all  in  an  amount  to  be  proven  at  trial.  

  

Sixth  Cause  of  Action  
Professional  Negligence,  A  DOT  Litigation  

(Against  defendants  Du  Wors  and  Newman  &  Du  Wors)  

113. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  112  as  if  set  forth  fully  herein.      
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114. Plaintiff  retained  defendant  Mr.  Du  Wors  and  Newman  &  Du  Wors  to  

represent  the  interests  of  A  Dot.    By  agreeing  to  represent  A  Dot  in  this  case,  defendants  

owed  A  Dot  and  its  sole  owner,  Mr.  Phillips,  a  duty  of  care.  

115. Defendants  agreed  to  represent  A  Dot  in  pursuing  claims  against  Mr.  

Robert  M.  Arnold,  Mr.  Jeffrey  Alan  Smyth,  Ms.  Julia  De  Haan,  Mr.  Kyleen  Cane,  Ms.  

Jardin  Wallace,  Mr.  Anthony  Bay,  Mr.  Derek  de  Bakker,  and  others.      

116. Defendants  failed  to  enter  an  appearance  on  behalf  of  A  DOT,  allowed  the  

complaint  to  be  dismissed  without  filing  an  amended  complaint,  and  took  no  actions  to  

protect  the  claims  of  A  Dot  and  the  applicable  statute  of  limitations.    Defendants  

breached  the  duty  of  care  owed  to  plaintiff  by  failing  to  provide  legal  services  within  

the  applicable  standard  of  care.  

117. As  a  result  of  defendants’  negligence,  the  claims  of  A  Dot,  particularly  

those  under  the  Computer  Fraud  and  Abuse  Act,  are  now  barred  by  the  applicable  

statute  of  limitations.  

118. As  a  further  result  of  defendants’  negligence,  A  Dot  and  plaintiff  have  lost  

use  of  the  A  Dot  computers  and  equipment  valued  in  excess  of  $50,000.    Additionally,  

plaintiff  has  lost  the  use  of  the  protected  data  and  information  contained  in  those  

computers,  which  data  may  be  lost  forever.  

  

Seventh  Cause  of  Action  
Fraud  in  the  Inducement  

(Against  defendants  Du  Wors,  Linke  and  Newman  &  Du  Wors)  

119. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  118  as  if  set  forth  fully  herein.      

120. Defendants  Mr.  Du  Wors  and  Mr.  Linke  were  at  all  times  relevant  acting  

as  lawyers  employed  by  the  law  firm  of  Newman  &  Du  Wors  and  were  acting  within  

the  course  and  scope  of  that  employment.  
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121. Defendant  Mr.  Du  Wors  made  representations  to  Mr.  Phillips  as  outlined  

in  the  above  paragraphs,  supra;  that  Mr.  Du  Wors  would  protect  Mr.  Phillips  interests  

in  HPV,  that  Mr.  Du  Wors  would  set  up  HPIP  which  would  be  wholly-­‐‑owned  by  Mr.  

Phillips  and  own  the  Phillips’  IP,  that  Mr.  Du  Wors  would  quickly  recoup  the  $5  million  

that  Mr.  Phillips  waived  in  the  MOD  settlement,  and  that  Mr.  Du  Wors  would  protect  

the  assets  and  interests  of  Mr.  Phillips.  

122. Defendant  Mr.  Linke  made  specific  representations  to  Mr.  Phillips  as  

outlined  in  the  above  paragraphs,  supra;  including  the  promise  that  he  and  Mr.  Du  

Wors  would  have  $5  million  available  for  Mr.  Phillips’  use  upon  his  release  from  federal  

prison.  

123. Defendant  Mr.  Du  Wors  made  the  representations  to  Mr.  Phillips  to  

convince  him  to  sign  the  MOD  settlement  agreement  as  well  as  relinquish  control  and  

ownership  of  his  valuable  intellectual  property.  

124. Defendant  Mr.  Linke  made  the  representations  to  Mr.  Phillips  to  convince  

him  to  sign  an  additional  waiver  in  the  MOD  settlement  which  would  allow  Mr.  Linke,  

Mr.  Du  Wors  and  their  law  firm  to  gain  de  facto  control  over  the  Phillips’  IP.  

125. Both  defendants  made  the  representations  to  Mr.  Phillips  without  

intending  to  comply  with  any  promises  therein.    Neither  defendant  made  the  

assurances  to  Mr.  Phillips  in  good  faith;  the  assurances  were  given  to  plaintiff  to  

assuage  his  fears  and  to  induce  action  on  the  part  of  Mr.  Phillips.  

126. Both  defendants  knew  their  assurances  and  representations  were  false  at  

the  time  they  were  made  to  Mr.  Phillips,  and  neither  defendant  had  any  intention  of  

fulfilling  any  promise  or  complying  with  any  representation.  

127. Mr.  Phillips  did  rely  upon  the  assurances  and  representations  of  Mr.  Du  

Wors  and  Mr.  Linke  to  his  detriment.    He  entered  into  the  MOD  settlement  and  allowed  
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Mr.  Du  Wors  to  control  his  IP.    He  signed  the  further  waiver  after  Mr.  Linke  made  his  

representations  and  assurances  to  plaintiff.  

128. But  for  the  false  assurances  of  defendant  Mr.  Du  Wors,  Mr.  Phillips  never  

would  have  transferred  ownership  of  his  intellectual  property  into  an  entity  in  which  he  

holds  no  equity  or  management  position.    As  a  result,  plaintiff  seeks  rescission  of  the  

transfer  of  his  valuable  intellectual  property  since  the  transfer  was  based  entirely  upon  

a  fraudulent  premise.    The  fraud  perpetrated  upon  Mr.  Phillips  by  Mr.  Du  Wors  was  in  

whole  or  in  part  designed  to  wrongfully  obtain  ownership  of  the  Phillips’  IP.  

129. As  a  result  of  this  reliance,  plaintiff  has  suffered  significant  damages,  

including  the  loss  of  his  valuable  intellectual  property,  loss  of  income,  loss  of  his  right  

to  $5  million  in  a  licensing  payment,  and  other  damages  in  an  amount  to  be  proven  at  

trial.  

130. The  actions  of  defendants  were  willful  and  done  with  malice  and  intended  

to  harm  plaintiff,  and  performed  with  the  reckless  disregard  for  plaintiff’s  rights.    As  a  

result,  plaintiff  is  entitled  to  an  award  of  punitive  damages  in  an  amount  to  be  proven  

at  trial.  

  

Eighth  Cause  of  Action  
Civil  Conspiracy  

(Against  defendant  Du  Wors,  Newman,  Linke  and  Newman  &  Du  Wors)  

131. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  130  as  if  set  forth  fully  herein.      

132. Defendants  Du  Wors,  Newman,  and  Linke  at  all  relevant  times  herein  

were  principals  and  employees  of  defendant  Newman  &  Du  Wors  and  were  acting  

within  the  course  and  scope  of  that  agency  and  employment.  



  

_____________________________________________________________________________
Complaint— 35 
PHILLIPS v. DU WORS, NEWMAN, LINKE 

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

  

133. Defendants  did  plan  and  conspire  to  convince  plaintiff  to  transfer  

ownership  of  his  valuable  intellectual  property  into  a  corporate  entity  that  they  falsely  

represented  would  be  owned  by  Mr.  Phillips.  

134. In  furtherance  of  the  conspiracy,  defendants  represented  to  plaintiff  that  

they  would  protect  his  interest,  that  he  would  be  the  sole  owner  of  HPIP,  that  he  would  

always  own  his  intellectual  property,  and  that  they  would  protect  his  interests.  

135. Defendants  took  significant  steps  in  furtherance  of  the  conspiracy,  

including  but  not  limited  to  the  following  actions:  

a. Eliminating  plaintiff’s  shares  in  HPV;  

b. Never  incorporating  HPIP;  

c. Giving  advice  and  counsel  to  the  Rudkins  that  was  against  the  

interests  of  Mr.  Phillips;  

d. Telling  plaintiff  that  they  were  not  adverse  to  him;  and  that  they  were  

not  legal  counsel  to  HPV  but  merely  “scriveners.”      

136. As  a  result  of  the  conspiracy  of  defendants,  and  all  of  them,  plaintiff  

suffered  significant  damages  including  the  loss  of  his  valuable  intellectual  property,  loss  

of  income  and  other  assets,  and  other  damages  in  an  amount  to  be  proven  at  trial.  

137. Defendants’  actions  in  this  case  were  done  with  malice  and  the  intent  to  

damage  plaintiff  and  with  the  conscience  disregard  for  the  rights  of  plaintiff.    As  a  

result,  plaintiff  is  entitled  to  an  award  of  punitive  damages  in  an  amount  to  be  proven  

at  trial.  

  

Ninth  Cause  of  Action  
Negligent  Misrepresentation  

(Against  defendants  Du  Wors,  Linke  and  Newman  &  Du  Wors)  

138. Plaintiff  repeats  and  incorporates  the  allegations  contained  in  paragraphs  

1  through  137  as  if  set  forth  fully  herein.      
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139. Defendants  Du  Wors  and  Linke  made  the  misrepresentations  outlined  in  

detail,  supra.    Included  in  those  misrepresentations  is  the  claim  that  the  Phillips’  IP  

would  be  protected,  that  he  would  always  own  the  IP,  that  his  shares  in  HPV  would  be  

protected,  that  he  would  always  be  a  shareholder  and  director  of  HPV,  that  HPIP  

would  be  wholly-­‐‑owned  by  Mr.  Phillips  and  would  own  the  Phillips’  IP,  that  the  firm  of  

Newman  &  Du  Wors  would  secure  settlements  and/or  payments  for  violations  of  the  

Phillips’  IP  in  excess  of  $5  million.  

140. The  misrepresentations  of  defendants  were  made  recklessly  and  without  

regard  for  the  true  facts.    The  misrepresentations  were  made  carelessly  and  hurriedly,  

without  giving  thought  to  whether  each  and  every  representation  made  to  Mr.  Phillips  

could  be  fulfilled.  

141. As  a  result  of  the  representations  made  to  plaintiff,  defendants  owed  

plaintiff  a  duty  of  care.  

142. Defendants  breached  that  duty  of  care  by  failing  to  fulfill  those  promises  

and  obligations  owed  to  plaintiff.  

143. As  a  result  of  defendants’  negligence,  plaintiff  has  suffered  significant  

damages  in  an  amount  to  be  proven  at  trial.  

  

PRAYER  FOR  RELIEF  

144. For  the  reasons  set  forth  hereinabove,  plaintiff  respectfully  requests  

judgment  against  defendants,  and  all  of  them,  as  follows:  

145. For  Compensatory  Damages  in  an  amount  to  be  proven  at  trial;  

146. For  Punitive  Damages  in  an  amount  to  be  proven  at  trial;  

147. For  Equitable  Relief;  namely,  an  order  restoring  ownership  of  the  Phillips’  

IP  to  Mr.  Phillips  because  the  original  transfer  to  HPV  was  based  upon  fraud;  

148. For  costs  of  the  suit  herein;  
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149. For  attorney’s  fees  as  allowed  by  contract  and  statute;  

150. For  such  other  and  further  relief  as  the  court  finds  in  the  furtherance  of  

justice.  

DATED  this  31st  day  of  January,  2014  
                 

By:  /s/  Reed  Yurchak                     
               Reed  Yurchak,  WSBA  #37366  
               Attorney  for  Plaintiff  
               Law  Office  of  Reed  Yurchak  
               40  Lake  Bellevue  Dr.  #100  
               Bellevue,  WA  98005  
               Tel:  425-­‐‑890-­‐‑3883  
               Fax:  425-­‐‑654-­‐‑1205  
               yurchaklaw@gmail.com  
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VERIFICATION  

MARK  PHILLIPS  hereby  declares  as  follows:  

   I  am  the  Plaintiff  named  hereinabove.    I  have  personal  and  testimonial  

knowledge  of  the  facts  set  forth  below  and  am  competent  to  be  a  witness  herein.  

   I  have  read  the  foregoing  Complaint,  know  the  contents  thereof  and  believe  the  

same  to  be  true.  

   I  declare  under  penalty  of  perjury  under  the  laws  of  the  State  of  Washington  that  

the  foregoing  is  true  and  correct  to  the  best  of  my  knowledge.  

  

DATED  this  23th  day  of  October,  2013  
                     ______________________________  

MARK  PHILLIPS  
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LICENSE AGREEMENT 

This License Agreement ("Agreement") is made and entered into as of April 25th, 2008 ("Effective Date") by 
and between Mark E. Phillips, an individual citizen of the State of Washington with a mailing address of 2801 First 
Avenue, #1104, Seattle, WA 98121 ("Phillips"), and Anything Box, Inc., a Washington corporation with a principal place 
of business at 720 Third Avenue, Suite 1100, Seattle, Washington 98104 ("ABI"). 

WHEREAS, Phillips and ABI wish to enter an agreement by which ABI will obtain from Phillips certain rights 
Phillips Intellectual Property, as more particularly set forth herein; 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties intending to be bound hereby agree as follows: 

1. DEFINITIONS. 

As used in this Agreement, the following terms shall have the following meanings: 

1.1. "After-developed Property" shall mean any and all intellectual property developed by or on behalf of 
ABI, or any licensee of ABI, before or after the Effective Date that is an idea, invention, or improvement, or a derivative 
work, or confidential information of, relating to, and/or resulting from access to Phillips Intellectual Property or New 
Phillips Intellectual Property. 

1.2. "Confidential Information" means all non-public information, whether in oral, written or other 
tangible or intangible form, that Phillips designates as being confidential or which, under the circumstances 
surrounding disclosure, ABI knows or has reason to know should be treated as confidential, including, without 
limitation, the terms and conditions of this Agreement. Notwithstanding the foregoing, Confidential Information does 
not include information that ABI can establish by reasonable documentation: (i) is or becomes generally available to 
the public other than (a) as a result of a disclosure by ABI or its employees/agents or any other person who directly or 
indirectly receives such information from ABI or its employees/agents or (b} in violation of a confidentiality obligation to 
the disclosing party known to ABI ; (ii) is or becomes available to the receiving party on a non-confidential basis from a 
third party which is entitled to disclose it to ABI; or (iii) was developed by employees/agents of ABI independently of, 
and without reference to, any information communicated to ABI by Phillips. The Phillips Intellectual Property and New 
Phillips Intellectual Property are Confidential Information of Phillips, except to the extent they may be excluded by the 
preceding sentence. 

1.3. "Field of Use" shall mean the development and commercialization of (i) MOD Enterprise Software 
for the delivery of digital products and services at physical retail point of sale; (ii) portable media devices (including 
smart devices) that are specifically marketed as compatible with MOD Enterprise Software for use in connection with 
the storage and use by consumers of digital products and services; and (iii) cable television set-top boxes that are 
specifically marketed as compatible with MOD Enterprise Software for use in connection with the storage and use by 
consumers of digital products and services. The Field of Use does not include any direct-to-consumer businesses, 
such as the provision of digital products or services to consumers. 

1.4. "Licensed Product" shall mean any product or service that exploits any Phillips Intellectual Property 
or New Phillips Intellectual Property in a manner authorized by this Agreement. 

1.5. "MOD Enterprise Software" shall mean the MOD System 3.0 enterprise software and any 
successor software agreed by the parties. 

1.6. "New Phillips Intellectual Property" shall mean any intellectual property developed or acquired by 
Phillips that Phillips and ABI wish to add to the portfolio of intellectual property licensable by ABI hereunder. New 
Phillips Intellectual Property may include documentation and confidential information. The parties may from time to 
time add New Phillips Intellectual Property to this Agreement and shall identify such New Phillips Intellectual Property 
on Exhibit B. 

1.7. "Phillips Intellectual Property" shall mean (i) that intellectual property of Phillips identified in 
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Exhibit A, including all worldwide rights in such property, and any documentation related thereto that is provided to ABI 
by Phillips, (ii) all rights in After-developed Property, and (iii) all confidential information disclosed by Phillips to ABI 
hereunder. 

2. LICENSE GRANT 

2.1 . License to ABI. Subject to all the terms and conditions of this Agreement, Phillips hereby grants to 
ABI an exclusive, worldwide, sub-licensable, royalty-bearing license (i) to exploit all rights included within the Phillips 
Intellectual Property and the New Phillips Intellectual Property within the Field of Use, and (ii) to develop After­
developed Property and thereafter to exploit it pursuant to the terms of this Agreement. ABI shall cause any sub­
licensee exercising any right under or through this Agreement to comply with the terms and conditions of this 
Agreement, and in so doing, ABI shall at all times remain fully accountable for the actions and inactions of its sub­
icensees. ABI is not authorized to grant a sublicense to any party that will not or cannot comply with the terms and 
conditions of this Agreement, and any purported sublicense to such a party shall be void ab initio. 

2.2. Savings Clause. For the avoidance of doubt, Phillips does not grant to ABI hereunder a license to 
any intellectual property that is licensed exclusively by Phillips to MOD Systems, Inc. pursuant to the License 
Agreement between them dated _ _ _ _ 

2.3. Grantback to Phillips. Subject to all the terms and conditions of this Agreement, ABI hereby 
assigns to Phillips all right, title, and interest in and to After-developed Property, subject only to the license granted to 
ABI by Phillips pursuant to paragraph 2.1. ABI shall execute all papers and perform all lawful acts requested by 
Phillips to effect such assignment and to secure, perfect, and enforce such rights; ABI appoints Phillips its attorney-in­
fact to execute any such papers and perform any such acts if ABI fails to do so after reasonable notice from Phill ips. 
To the extent permitted by law, After-developed Property shall be deemed a work made for hire by ABI {or its sub­
licensee) for Phillips. To the extent After-developed Property is not capable of being a work made for hire, the 
assignment provisions of this paragraph shall apply. 

2.4. Implied Licenses. The only licenses granted in this Agreement are the licenses expressly set forth 
in paragraphs 2.1 and 2.3. There are no implied licenses under this Agreement. 

2.5. Indemnification. ABI shall indemnify, defend, and hold Phillips harmless from and against any 
claim that arises from or relates to any sublicense granted by or any business activity of ABI. 

3. ROYALTIES AND OTHER PAYMENTS 

3.1. Initial Payment. ABI shall within thirty (30) days of the Effective Date pay to Phillips one million five 
hundred thousand dollars ($1,500,000) in consideration of Phillips entering this Agreement. In addition, the parties 
contemplates that ABI will acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems, 
Inc. equal to an undiluted ten percent (10%) share of ownership of such entity. 

3.2. Royalties for Licensed Products. ABI shall pay royalties to Phillips for the licenses granted in 
paragraph 2.1 . The royalties shall total three million five hundred thousand dollars ($3,500,000) and shall be payable 
in annual installments of five hundred thousand dollars ($500,000) due on each anniversary of the Effective Date, with 
a final payment in the amount of one million five hundred dollars ($1 ,500,000) payable in 2012. Notwithstanding the 
foregoing, ABI may elect to forego making a royalty payment due under this paragraph 3.2 in any annual period that 
ABI is not profitable. In determining profitability, the parties shall rely on the opinion of an independent certified public 
accountant chosen by Phillips (and subject to reasonable approval by ABI), applying Generally Accepted Accounting 
Principles or such other accounting system as the parties may agree. If ABI elects to forego making a royalty payment 
pursuant to this paragraph 3.2, the license granted in paragraph 2.1 shall become non-exclusive. 

3.3. Payments and Reports. All payments due pursuant to paragraph 3.2 shall be paid by ABI to 
Phillips annually within thirty (30) days after the anniversary of the Effective Date, unless the parties agree otherwise. 
If ABI wishes to be excused from making a payment due under paragraph 3.2 due to its failure to make a profit during 
the pertinent period, it shall in lieu of payment provide a report to Phillips that includes the information necessary to 
enable Phillips to verify that ABI did not make a profit. 
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4. RECORDS 

4.1. Retaining Records. ABI shall keep for at least three (3) years after each payment required to be 
made hereunder sufficient books and records to enable Phillips conveniently to verify the proper payment of all 
amounts due hereunder. Such books and records shall be kept at AB l's primary place of business. 

4.2. Right to Review Records. Phillips shall have the right, at his own expense, not more than once per 
calendar year, to examine and audit the relevant books and records kept by ABI pursuant to paragraph 4.1 above. 
Phillips shall exercise this right only during reasonable business hours and shall provide reasonable notice of his 
intention to conduct such examination or audit. ABI shall make available to Phillips all facilities reasonably necessary 
to enable the examination or audit. If any examination or audit shows that ABI elected to forego royalty payments in a 
year in which it was profitable, ABI shall immediately pay to Phillips the royalty due, interest, and all reasonable 
expenses incurred by Phillips in connection with the examination or audit. 

5. OWNERSHIP; COOPERATION 

5.1. Ownership. Title to and full ownership of the After-developed Intellectual Property, the Phillips 
Intellectual Property, and the New Phillips Intellectual Property shall be and remain the sole property of Phillips. 

5.2. No Challenge. ABI shall not challenge or assist another in challenging the validity or enforceability 
of any of the Phillips Intellectual Property or the New Phillips Intellectual Property. If ABI challenges or assists another 
in challenging the validity or enforceability of any of the Phillips Intellectual Property or the New Phillips Intellectual 
Property and if this prohibition in the preceding sentence is deemed unenforceable by a court of competent jurisdiction, 
the Agreement shall continue in force but the royalty rate provided for in paragraph 3.2 shall become five million dollars 
($5,000,000), payable in annual installments of one million dollars ($1,000,000) with a final payment of two million 
dollars ($2,000,000), retroactive to the Effective Date. 

5.3. Enforcement. Phillips shall have the sole right, but no obligation, to pursue any infringement of the 
Phillips Intellectual Property and the New Phillips Intellectual Property, to defend any challenge to the validity or 
enforceability of them, and to enter any settlements, judgments or other arrangements in respect of them. Phillips shall 
not, without the prior written consent of ABI, enter a settlement or consent to a judgment that comprises an admission 
of liability of ABI. 

5.4. Assistance. Each party shall cooperate fully with the other in a party's efforts to procure, perfect, 
and enforce any rights within the Phillips Intellectual Property and the New Phillips Intellectual Property. 

6. TERM AND TERMINATION 

6.1. Term. The term of this Agreement shall commence on the Effective Date and continue for so long 
as Phillips owns protectable rights in the Phillips Intellectual Property and the New Phillips Intellectual Property. 

6.2. Notice of Material Breach or Default. If a party commits a material breach in the performance of 
any of its obligations under this Agreement, the other party may give the breaching party written notice of the material 
breach and its intention to terminate either the licenses granted to the breaching party under this Agreement or the 
entire Agreement (at the non-breaching party's sole discretion) if the material breach is not cured within thirty (30) days 
(or such later date as may be specified in writing by the other party). If such breach is not cured with such period, the 
licenses granted to the breaching party under this Agreement or the entire Agreement, as determined by the non­
breaching party in its sole discretion, shall terminate upon the expiration of such period. Any failure by a party to pay 
timely to the other party any amounts owing under this Agreement will constitute a material breach of this Agreement. 

6.3. Accelerated Notice and Termination. Notwithstanding the notice provisions of paragraph 6.2, if a 
party commits a material breach in the performance of any of its obligations under this Agreement and such material 
breach is not susceptible of cure, the other party may terminate the breaching party's license rights under this 
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Agreement or the entire Agreement (at the non-breaching party's sole discretion) effective immediately upon written 
notice to the breaching party. 

6.4. Post-Termination Obligations. Upon termination by Phillips pursuant to paragraph 6.2 or 6.3 of (a) 
the licenses granted to ABI under this Agreement or (b) this entire Agreement, all licenses granted herein to ABI and its 
sublicensees shall immediately terminate and ABI shall promptly deliver to Phillips all Confidential Information and all 
documents and other records that contain Confidential Information. For this avoidance of doubt, this obligation 
expressly includes all tangible embodiments of Phillips Intellectual Property and New Phillips Intellectual Property, 
whether or not then listed on Exhibits A and B, such as source code, projects, and code groupings. Within fifteen (15) 
days of termination, ABI shall verify in writing to Phillips that it has complied with the requirements of this paragraph. 

6.5. Termination for Convenience. ABI may terminate this Agreement upon thirty (30) days written 
notice to Phillips, but all unmet obligations of ABI accrued during the term of the Agreement shall continue. 

6.6. Termination for Bankruptcy. If during the term of this Agreement, ABI becomes insolvent or 
bankrupt, makes an assignment for the benefits of its creditors, or a trustee or receiver of ABI or of all or a substantial 
part of its property is appointed, or any case or proceeding commences or other action is taken by or against ABI in 
bankruptcy or seeking reorganization, liquidation, dissolution, winding-up arrangement, composition, or readjustment of 
its debts, or any other relief under any bankruptcy, insolvency, reorganization, or other similar act or law of any 
jurisdiction now or hereafter in effect, ABI shall immediately notify Phillips in writing, and Phillips shall have the right, 
but not the obligation, to terminate this Agreement immediately by giving written notice to ABI. Notwithstanding 
anything to the contrary, the parties agree that Confidential Information shall not come within the definition of 
"intellectual property" in 11 U.S.C. § 101 and shall not be subject to 11 U.S.C. § 365(n). 

6.7. Survival. The following provisions shall survive termination of this Agreement: Section 1, 
paragraph 2.3, paragraph 2.5 (as to any claim arising during the term of this Agreement or in connection with a 
sublicense granted or business activity performed during the term of th is Agreement), and Sections 3 through 9. 

7. WARRANTIES AND DISCLAIMERS 

7.1 . Mutual Warranties. Each party represents and warrants to the other that (a) this Agreement has 
been duly executed and delivered and constitutes a valid and binding agreement enforceable against such party in 
accordance with its terms; (b) no authorization or approval from any third party is required in connection with such 
party's execution, delivery, or performance of this Agreement; and (c) the execution, delivery, and performance of this 
Agreement does not violate the laws of any jurisdiction or the terms or conditions of any other agreement to which it is 
a party or by which it is otherwise bound. 

7.2. Disclaimer. EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES STATED 
IN THIS SECTION 7, NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY OF ANY KIND 
WHETHER EXPRESS, IMPLIED (EITHER IN FACT OR BY OPERATION OF LAW), OR STATUTORY, AS TO ANY 
MATTER WHATSOEVER. PHILLIPS EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY, ACCURACY, TITLE, AND NON­
INFRINGEMENT. THE INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER 
ARE PROVIDED AS-IS. PHILLIPS DOES NOT WARRANT AGAINST INTERFERENCE WITH THE ENJOYMENT OF 
ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER. PHILLIPS DOES 
NOT WARRANT THAT ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED 
HEREUNDER ARE ERROR-FREE OR THAT OPERATION OR USE OF THEM WILL BE SECURE OR 
UNINTERRUPTED. ABI DOES NOT HAVE THE RIGHT TO MAKE OR PASS ON ANY REPRESENTATION OR 
WARRANTY ON BEHALF OF PHILLIPS TO ANY THIRD PARTY. 

7.3. Disclaimer of Consequential Damages. NOTWITHSTANDING ANYTHING TO THE CONTRARY 
IN THIS AGREEMENT, EXCEPT FOR A BREACH OF SECTIONS 5 OR 8, NEITHER PARTY SHALL, UNDER ANY 
CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY OR ANY THIRD PARTY FOR CONSEQUENTIAL, 
INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT, 
INCLUDING BUT NOT LIMITED TO LOST PROFITS OR LOSS OF BUSINESS, EVEN IF A PARTY IS APPRISED OF 
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THE LIKELIHOOD OF SUCH DAMAGES. THIS PARAGRAPH SHALL NOT EFFECT ANY OBLIGATION TO 
INDEMNIFY UNDER THIS AGREEMENT. 

7.4. Independent Allocations of Risk. EACH PROVISION OF THIS AGREEMENT THAT PROVIDES 
FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS TO 
ALLOCATE THE RISKS OF THIS AGREEMENT BETWEEN THE PARTIES. THIS ALLOCATION IS REFLECTED IN 
THE TERMS OFFERED BY THE PARTIES AND IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN 
BETWEEN THE PARTIES. EACH OF THESE PROVISIONS IS SEVERABLE AND INDEPENDENT OF ALL OTHER 
PROVISIONS OF THIS AGREEMENT, AND EACH OF THESE PROVISIONS WILL APPLY EVEN IF THE 
WARRANTIES IN THIS AGREEMENT HAVE FAILED OF THEIR ESSENTIAL PURPOSE. 

8. CONFIDENTIALITY 

8.1. Nondisclosure and Non-use. ABI acknowledges that, in the course of performance of this 
Agreement, it may obtain the Confidential Information. ABI shall, at all times both during the Agreement term and 
thereafter, keep in confidence all of the Confidential Information received by it, using at least as great a degree of care 
as it uses to maintain the confidentiality of its own confidential information of a similar nature, but in no event using less 
than a reasonable degree of care. ABI shall not use the Confidential Information other than as expressly permitted 
under the terms of this Agreement. ABI shall not disclose Confidential Information to any third party other than its 
officers, employees and consultants who need access to such Confidential Information in order to effect the intent of 
this Agreement and who have entered into confidentiality agreements which protect the Confidential Information 
sufficient to enable ABI to comply with this Section. 

8.2. Return of Materials. Upon the termination of this Agreement and as set forth in paragraph 6.4, ABI 
shall deliver to Phillips the all Confidential Information that it may have in its possession or control. 

8.3. Records and Audit. During the term of this Agreement and for three (3) years thereafter, ABI shall 
keep current, complete, and accurate records regarding its reproduction, distribution, and use of Confidential 
Information. Phillips shall have the right, not more than once per calendar year, to examine and audit such records. 
Phillips shall exercise this right only during reasonable business hours of the other and shall provide reasonable notice 
of his intention to conduct such audit. Phillips may conduct any such audit with the assistance of an appropriate 
professional but shall procure from such professional an undertaking to hold all information derived from the audit 
confidential. ABI shall make available to Phillips all facilities reasonably necessary to enable the audit. 

9. GENERAL 

9.1 . Relationship. Each party hereto shall be and act as an independent contractor (and not as the 
agent or representative of the other) in the performance of this Agreement. This Agreement shall not be interpreted or 
construed as creating or evidencing any association, joint venture, partnership, or franchise between the parties. 
Neither party may represent to anyone that it is an agent of the other party or is otherwise authorized to bind or commit 
the other party in any way without such party's prior written consent. 

9.2. Equitable Remedies. Subject to the terms of this Agreement, each party agrees that the other 
party, without prejudice to any rights to judicial relief it may otherwise have, shall be entitled to seek equitable relief, 
including injunction, in the event of any breach of the provisions of this Agreement. Each party further agrees that the 
other party shall not oppose the granting of such relief on the basis that the other party has an adequate remedy at 
law. Each party also agrees that it will not seek and agrees to waive any requirement for the securing or posting of a 
bond in connection with the other party's seeking or obtaining such relief. 

9.3. Assignment. ABI may not assign or transfer this Agreement, whether by deed of assignment; by 
merger, consolidation, or sale of the company; or otherwise. Notwithstanding the foregoing, ABI may assign this 
Agreement in its entirety to MOD Systems, Inc. if ABI is acquired by MOD Systems, Inc. within twelve (12) months of 
the Effective Date. Any other purported assignment or transfer by ABI shall be void ab initio. 

9.4. Notices. Any notice required or permitted to be given in accordance with this Agreement shall be 
effective if it is in writing and sent by hand or by internationally recognized overnight courier (e.g. FedEx, OHL), 
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postage prepaid, to the appropriate party at the address first set forth above. Either party may change its address for 
receipt of notice by notice to the other party in accordance with this paragraph. Notices are deemed given upon 
delivery by hand or one business day following pick-up by courier. 

9.5. Governing Law. This Agreement shall be interpreted, construed, and enforced in all respects in 
accordance with the laws of the State of Washington, without reference to its choice of law rules. 

9.6. Waiver. The waiver by either party of any breach of any provision of this Agreement does not 
waive any other breach. The failure of any party to insist on strict performance of any covenant or obligation in 
accordance with this Agreement shall not be a waiver of such party's right to demand strict compliance in the future, 
nor shall the same be construed as a novation of this Agreement. 

9.7. Severability. If any part of this Agreement is found to be illegal, unenforceable, or invalid, the 
remaining portions of this Agreement shall remain in full force and effect. 

9.8. Counterparts. This Agreement may be executed in any number of identical counterparts, 
notwithstanding that the parties have not signed the same counterpart, with the same effect as if the parties had signed 
the same document. All counterparts shall be construed as and constitute one and the same agreement. This 
Agreement may also be executed and delivered by facsimile and such execution and delivery shall have the same 
force and effect of an original document with original signatures. 

9.9. Entire Agreement. This Agreement, including all exhibits, is the final and complete expression of 
the agreement between the parties regarding the subject matter hereof. This Agreement supersedes, and the terms of 
this Agreement govern, all previous oral and written communications regarding these matters, all of which are merged 
into this Agreement. No usage of trade or other regular practice or method of dealing between the parties shall be 
used to modify, interpret, supplement, or alter the terms of this Agreement. This Agreement may be changed only by a 
written agreement signed by an authorized agent of the party against whom enforcement is sought. 

IN WITNESS WHEREOF, each party has caused this Agreement to be executed on its behalf by a duly 
authorized representative as of the Effective Date. 

Mark E. Phillips ,L 
Signature: .11.tf JfVz I ff~ 
Date: ~ t' 'l'OOl 

Anything Box, Inc. ,/ 
Name: il(~l"t. fl~ 

Title:---------;--------
Signature: ~ f~ 
Date: ·~ 11t'"\;Oo(' 
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Intellectual Property licensed to 
the Company ("Company Licensed IP"): 

EXHIBIT A 

Phillips Intellectual Property 

Patent Applications: 
• 35073.001, 09/975,748 

(System and Method for Musical Playlist Selection in a Portable Audio Device) 
• 35073.002, 09/975,749 

(System and Method For Data Transfer Optimization In A Portable Audio Device) 
35073 003, 09/975,736 

(System and Method for Mapping Interface Functionality to Codec Functionality in a Portable Audio 
Device) 

35073.004, 10/039,906 
(System and Method For Playlist Completion In A Portable Audio Device) 

Phillips Patent Valuation 

Source Code, Projects. or Code Groupings: 
• Iomega Media Player - Clik & IBM microdrive audio media player 
• Fullplay Digital Jukebox - audio encoder and decoder HOD, CD-R, network, library 

management, disk management. UPnP, content UX, HTIP UX 

• Fullplay MMC IJam Flash Media Player - MMC dual audio player, USB 
Full play Dharma reference design system -system audio and video hardware and 
software reference SOK local, spinning, flash, network media playback 

• Fullplay Cirrus reference board media player 
• Fullplay Media Library Manager - desktop UPnP media library player, content jukebox, 

and streaming host 
• Network TCnP, Memory file systems, Cache OS systems, UX framework, FLASH 16/32 

FTL 
• Symmetrical MPEG3 codec, WMA framework handler, AAC, ACELP, Lossless, Ogg -

source code 
• Codec Manager input I output filter system - audio video media chaining system 
• Embedded media database scheme - content metadata processing, look-up, sorting 

and media library storage system - in memory, serialization 
eCos framework and device drivers for ARM?, ARM9, memory manager, caching, 
network 

• Dynamic and inline sample rate conversion, ASM FFT, OCT, iDCT optimization source 
and binary 

• File System, FAT 12, 16, 32, ISO, chkdisk and various embedded fie level 
management tools 

Documentation, specifications: Fullplay directory of all copyright material from 1998-2002 of all 
product development, product specifications, processes, RFP, Contract, and protocd descriptions. 
Hardware designs, Hardware schematics 
Mechanical designs, Mechanical CAD drawings 

Excluded for the license are components or tools used to develop software: 
3n1 party tools and Phillips owned tools for code generation and factoring: 

1) GCC compiler 
2) Windows OS 
3) GNU bin tools 
4) Batch processors 
5) Code Generation for Windows 
6) Convention workftow definition tool 
7) Code count and version trackers 
8) Source control, source comparison 
9) Scheme viewer 
10) Any other related development tools which may not be explicitly stated in this 

agreement. 
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EXHIBIT B 

New Phillips Intellectual Property 

[ADD AS NEEDED ] 

- 9 - CONFIDENTIAL 





LICENSE AGREEMENT 

This License Agreement ("Agreement") is made and entered into as of April 25th, 2008 ("Effective Date") by 
and between Mark E. Phillips, an individual citizen of the State of Washington with a mailing address of 2801 First 
Avenue, #1104, Seattle, WA 98121 ("Phillips"), and Anything Box, Inc., a Washington corporation with a principal place 
of business at 720 Third Avenue, Suite 1100, Seattle, Washington 98104 ("ABI"). 

WHEREAS, Phillips and ABI wish to enter an agreement by which ABI will obtain from Phillips certain rights 
Phillips Intellectual Property, as more particularly set forth herein ; 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties intending to be bound hereby agree as follows: 

1. DEFINITIONS. 

As used in this Agreement, the following terms shall have the following meanings: 

1.1. "After-developed Property" shall mean any and all intellectual property developed by or on behalf of 
ABI , or any licensee of ABI , before or after the Effective Date that is an idea, invention, or improvement, or a derivative 
work, or confidential information of, relating to, and/or resulting from access to Phillips Intellectual Property or New 
Phillips Intellectual Property. 

1.2. "Confidential Information" means all non-public information, whether in oral, written or other 
tangible or intangible form, that Phillips designates as being confidential or which, under the circumstances 
surrounding disclosure, ABI knows or has reason to know should be treated as confidential, including, without 
limitation, the terms and conditions of this Agreement. Notwithstanding the foregoing, Confidential Information does 
not include information that ABI can establish by reasonable documentation: (i) is or becomes generally available to 
the public other than (a) as a result of a disclosure by ABI or its employees/agents or any other person who directly or 
indirectly receives such information from ABI or its employees/agents or (b) in violation of a confidentiality obligation to 
the disclosing party known to ABI ; (ii) is or becomes available to the receiving party on a non-confidential basis from a 
third party which is entitled to disclose it to ABI; or (iii) was developed by employees/agents of ABI independently of, 
and without reference to, any information communicated to ABI by Phillips. The Phillips Intellectual Property and New 
Phillips Intellectual Property are Confidential Information of Phillips, except to the extent they may be excluded by the 
preceding sentence. 

1.3. "Field of Use" shall mean the development and commercialization of (i) MOD Enterprise Software 
for the delivery of digital products and services at physical retail point of sale; (ii) portable media devices (including 
smart devices) that are specifically marketed as compatible with MOD Enterprise Software for use in connection with 
the storage and use by consumers of digital products and services; and (iii) cable television set-top boxes that are 
specifically marketed as compatible with MOD Enterprise Software for use in connection with the storage and use by 
consumers of digital products and services. The Field of Use does not include any direct-to-consumer businesses, 
such as the provision of digital products or services to consumers. 

1.4. "Licensed Product" shall mean any product or service that exploits any Phillips Intellectual Property 
or New Phillips Intellectual Property in a manner authorized by this Agreement. 

1.5. "MOD Enterprise Software" shall mean the MOD System 3.0 enterprise software and any 
successor software agreed by the parties. 

1.6. "New Phillips Intellectual Property" shall mean any intellectual property developed or acquired by 
Phillips that Phillips and ABI wish to add to the portfolio of intellectual property licensable by ABI hereunder. New 
Phillips Intellectual Property may include documentation and confidential information. The parties may from time to 
time add New Phillips Intellectual Property to this Agreement and shall identify such New Phillips Intellectual Property 
on Exhibit B. 

1.7. "Phillips Intellectual Property" shall mean (i) that intellectual property of Phillips identified in 
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Exhibit A, including all worldwide rights in such property, and any documentation related thereto that is provided to ABI 
by Phillips, (ii) all rights in After-developed Property, and (iii) all confidential information disclosed by Phillips to ABI 
hereunder. 

2. LICENSE GRANT 

2.1. License to ABI. Subject to all the terms and conditions of this Agreement, Phillips hereby grants to 
ABI an exclusive, worldwide, sub-licensable, royalty-bearing license (i) to exploit all rights included within the Phillips 
Intellectual Property and the New Phillips Intellectual Property within the Field of Use, and (ii) to develop After­
developed Property and thereafter to exploit it pursuant to the terms of this Agreement. ABI shall cause any sub­
licensee exercising any right under or through this Agreement to comply with the terms and conditions of this 
Agreement, and in so doing, ABI shall at all times remain fully accountable for the actions and inactions of its sub­
icensees. ABI is not authorized to grant a sublicense to any party that will not or cannot comply with the terms and 
conditions of this Agreement, and any purported sublicense to such a party shall be void ab initio. 

2.2. Savings Clause. For the avoidance of doubt, Phillips does not grant to ABI hereunder a license to 
any intellectual property that is lie~ exclusively by Phillips to MOD Systems, Inc. pursuant to the License 
Agreement between them dated ~.] l ·Zoo 1 _ 

2.3. Grantback to Phillips. Subject to all the terms and conditions of this Agreement, ABI hereby 
assigns to Phillips all right, title, and interest in and to After-developed Property, subject only to the license granted to 
ABI by Phillips pursuant to paragraph 2.1. ABI shall execute all papers and perform all lawful acts requested by 
Phillips to effect such assignment and to secure, perfect, and enforce such rights; ABI appoints Phillips its attorney-in­
fact to execute any such papers and perform any such acts if ABI fails to do so after reasonable notice from Phillips. 
To the extent permitted by law, After-developed Property shall be deemed a work made for hire by ABI (or its sub­
licensee) for Phillips. To the extent After-developed Property is not capable of being a work made for hire, the 
assignment provisions of this paragraph shall apply. 

2.4. Implied Licenses. The only licenses granted in this Agreement are the licenses expressly set forth 
in paragraphs 2.1 and 2.3. There are no implied licenses under this Agreement. 

2.5. Indemnification. ABI shall indemnify, defend, and hold Phillips harmless from and against any 
claim that arises from or relates to any sublicense granted by or any business activity of ABI. 

3. ROYAL TIES AND OTHER PAYMENTS 

3.1 . Initial Payment. ABI shall within thirty (30) days of the Effective Date pay to Phillips one million five 
hundred thousand dollars ($1 ,500,000) in consideration of Phillips entering this Agreement. In addition, the parties 
contemplates that ABI will acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems, 
Inc. equal to an undiluted ten percent (10%) share of ownership of such entity. 

3.2. Royalties for Licensed Products. ABI shall pay royalties to Phillips for the licenses granted in 
paragraph 2.1. The royalties shall total three million five hundred thousand dollars ($3,500,000) and shall be payable 
in annual installments of five hundred thousand dollars ($500,000) due on each anniversary of the Effective Date, with 
a final payment in the amount of one million five hundred dollars ($1 ,500,000) payable in 2012. Notwithstanding the 
foregoing, ABI may elect to forego making a royalty payment due under this paragraph 3.2 in any annual period that 
ABI is not profitable. In determining profitability, the parties shall rely on the opinion of an independent certified public 
accountant chosen by Phillips (and subject to reasonable approval by ABI}, applying Generally Accepted Accounting 
Principles or such other accounting system as the parties may agree. If ABI elects to forego making a royalty payment 
pursuant to this paragraph 3.2, the license granted in paragraph 2.1 shall become non-exclusive. 

3.3. Payments and Reports. All payments due pursuant to paragraph 3.2 shall be paid by ABI to 
Phillips annually within thirty (30) days after the anniversary of the Effective Date, unless the parties agree otherwise. 
If ABI wishes to be excused from making a payment due under paragraph 3.2 due to its failure to make a profit during 
the pertinent period, it shall in lieu of payment provide a report to Phillips that includes the information necessary to 
enable Phillips to verify that ABI did not make a profit. 
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4. RECORDS 

4.1. Retaining Records. ABI shall keep for at least three (3) years after each payment required to be 
made hereunder sufficient books and records to enable Phillips conveniently to verify the proper payment of all 
amounts due hereunder. Such books and records shall be kept at AB l's primary place of business. 

4.2. Right to Review Records. Phillips shall have the right, at his own expense, not more than once per 
calendar year, to examine and audit the relevant books and records kept by ABI pursuant to paragraph 4.1 above. 
Phillips shall exercise this right only during reasonable business hours and shall provide reasonable notice of his 
intention to conduct such examination or audit. ABI shall make available to Phillips all facilities reasonably necessary 
to enable the examination or audit. If any examination or audit shows that ABI elected to forego royalty payments in a 
year in which it was profitable, ABI shall immediately pay to Phillips the royalty due, interest, and all reasonable 
expenses incurred by Phillips in connection with the examination or audit. 

5. OWNERSHIP; COOPERATION 

5.1. Ownership. Title to and full ownership of the After-developed Intellectual Property, the Phillips 
Intellectual Property, and the New Phillips Intellectual Property shall be and remain the sole property of Phillips. 

5.2. No Challenge. ABI shall not challenge or assist another in challenging the validity or enforceability 
of any of the Phillips Intellectual Property or the New Phillips Intellectual Property. If ABI challenges or assists another 
in challenging the validity or enforceability of any of the Phillips Intellectual Property or the New Phillips Intellectual 
Property and if this prohibition in the preceding sentence is deemed unenforceable by a court of competent jurisdiction, 
the Agreement shall continue in force but the royalty rate provided for in paragraph 3.2 shall become five million dollars 
($5,000,000), payable in annual installments of one million dollars ($1 ,000,000) with a final payment of two million 
dollars ($2,000,000), retroactive to the Effective Date. 

5.3. Enforcement. Phillips shall have the sole right, but no obligation, to pursue any infringement of the 
Phillips Intellectual Property and the New Phillips Intellectual Property, to defend any challenge to the validity or 
enforceability of them, and to enter any settlements, judgments or other arrangements in respect of them. Phillips shall 
not, without the prior written consent of ABI , enter a settlement or consent to a judgment that comprises an admission 
of liability of ABI. 

5.4. Assistance. Each party shall cooperate fully with the other in a party's efforts to procure, perfect, 
and enforce any rights within the Phillips Intellectual Property and the New Phillips Intellectual Property. 

6. TERM AND TERMINATION 

6.1. Term. The term of this Agreement shall commence on the Effective Date and continue for so long 
as Phillips owns protectable rights in the Phillips Intellectual Property and the New Phillips Intellectual Property. 

6.2. Notice of Material Breach or Default. If a party commits a material breach in the performance of 
any of its obligations under this Agreement, the other party may give the breaching party written notice of the material 
breach and its intention to terminate either the licenses granted to the breaching party under this Agreement or the 
entire Agreement (at the non-breaching party's sole discretion) if the material breach is not cured within thirty (30) days 
(or such later date as may be specified in writing by the other party). If such breach is not cured with such period, the 
licenses granted to the breaching party under this Agreement or the entire Agreement, as determined by the non­
breaching party in its sole discretion, shall terminate upon the expiration of such period. Any failure by a party to pay 
timely to the other party any amounts owing under this Agreement will constitute a material breach of this Agreement. 

6.3. Accelerated Notice and Termination. Notwithstanding the notice provisions of paragraph 6.2, if a 
party commits a material breach in the performance of any of its obligations under this Agreement and such material 
breach is not susceptible of cure, the other party may terminate the breaching party's license rights under this 
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Agreement or the entire Agreement (at the non-breaching party's sole discretion) effective immediately upon written 
notice to the breaching party. 

6.4. Post-Termination Obligations. Upon termination by Phillips pursuant to paragraph 6.2 or 6.3 of (a) 
the licenses granted to ABI under this Agreement or (b) this entire Agreement, all licenses granted herein to ABI and its 
sublicensees shall immediately terminate and ABI shall promptly deliver to Phillips all Confidential Information and all 
documents and other records that contain Confidential Information. For this avoidance of doubt, this obligation 
expressly includes all tangible embodiments of Phillips Intellectual Property and New Phillips Intellectual Property, 
whether or not then listed on Exhibits A and B, such as source code, projects, and code groupings. Within fifteen (15) 
days of termination, ABI shall verify in writing to Phillips that it has complied with the requirements of this paragraph. 

6.5. Termination for Convenience. ABI may terminate this Agreement upon thirty (30) days written 
notice to Phillips, but all unmet obligations of ABI accrued during the term of the Agreement shall continue. 

6.6. Termination for Bankruptcy. If during the term of this Agreement, ABI becomes insolvent or 
bankrupt, makes an assignment for the benefits of its creditors, or a trustee or receiver of ABI or of all or a substantial 
part of its property is appointed, or any case or proceeding commences or other action is taken by or against ABI in 
bankruptcy or seeking reorganization, liquidation, dissolution, winding-up arrangement, composition, or readjustment of 
its debts, or any other relief under any bankruptcy, insolvency, reorganization, or other similar act or law of any 
jurisdiction now or hereafter in effect, ABI shall immediately notify Phillips in writing, and Phillips shall have the right, 
but not the obligation , to terminate this Agreement immediately by giving written notice to ABI. Notwithstanding 
anything to the contrary, the parties agree that Confidential Information shall not come within the definition of 
"intellectual property" in 11 U.S.C. § 101 and shall not be subject to 11 U.S.C. § 365(n). 

6.7. Survival. The following provisions shall survive termination of this Agreement: Section 1, 
paragraph 2.3, paragraph 2.5 (as to any claim arising during the term of this Agreement or in connection with a 
sublicense granted or business activity performed during the term of this Agreement), and Sections 3 through 9. 

7. WARRANTIES AND DISCLAIMERS 

7.1. Mutual Warranties. Each party represents and warrants to the other that (a) this Agreement has 
been duly executed and delivered and constitutes a valid and binding agreement enforceable against such party in 
accordance with its terms; (b) no authorization or approval from any third party is required in connection with such 
party's execution, delivery, or performance of this Agreement; and (c) the execution, delivery, and performance of this 
Agreement does not violate the laws of any jurisdiction or the terms or conditions of any other agreement to which it is 
a party or by which it is otherwise bound. 

7.2. Disclaimer. EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES STATED 
IN THIS SECTION 7, NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY OF ANY KIND 
WHETHER EXPRESS, IMPLIED (EITHER IN FACT OR BY OPERATION OF LAW), OR STATUTORY, AS TO ANY 
MATTER WHATSOEVER. PHILLIPS EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY, ACCURACY, TITLE, AND NON­
INFRINGEMENT. THE INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER 
ARE PROVIDED AS-IS. PHILLIPS DOES NOT WARRANT AGAINST INTERFERENCE WITH THE ENJOYMENT OF 
ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER. PHILLIPS DOES 
NOT WARRANT THAT ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED 
HEREUNDER ARE ERROR-FREE OR THAT OPERATION OR USE OF THEM WILL BE SECURE OR 
UNINTERRUPTED. ABI DOES NOT HAVE THE RIGHT TO MAKE OR PASS ON ANY REPRESENTATION OR 
WARRANTY ON BEHALF OF PHILLIPS TO ANY THIRD PARTY. 

7.3. Disclaimer of Consequential Damages. NOTWITHSTANDING ANYTHING TO THE CONTRARY 
IN THIS AGREEMENT, EXCEPT FOR A BREACH OF SECTIONS 5 OR 8, NEITHER PARTY SHALL, UNDER ANY 
CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY OR ANY THIRD PARTY FOR CONSEQUENTIAL, 
INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT, 
INCLUDING BUT NOT LIMITED TO LOST PROFITS OR LOSS OF BUSINESS, EVEN IF A PARTY IS APPRISED OF 
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THE LIKELIHOOD OF SUCH DAMAGES. THIS PARAGRAPH SHALL NOT EFFECT ANY OBLIGATION TO 
INDEMNIFY UNDER THIS AGREEMENT. 

7.4. Independent Allocations of Risk. EACH PROVISION OF THIS AGREEMENT THAT PROVIDES 
FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS TO 
ALLOCATE THE RISKS OF THIS AGREEMENT BETWEEN THE PARTIES. THIS ALLOCATION IS REFLECTED IN 
THE TERMS OFFERED BY THE PARTIES AND IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN 
BETWEEN THE PARTIES. EACH OF THESE PROVISIONS IS SEVERABLE AND INDEPENDENT OF ALL OTHER 
PROVISIONS OF THIS AGREEMENT, AND EACH OF THESE PROVISIONS WILL APPLY EVEN IF THE 
WARRANTIES IN THIS AGREEMENT HAVE FAILED OF THEIR ESSENTIAL PURPOSE. 

8. CONFIDENTIALITY 

8.1. Nondisclosure and Non-use. ABI acknowledges that, in the course of performance of this 
Agreement, it may obtain the Confidential Information. ABI shall , at all times both during the Agreement term and 
thereafter, keep in confidence all of the Confidential Information received by it, using at least as great a degree of care 
as it uses to maintain the confidentiality of its own confidential information of a similar nature, but in no event using less 
than a reasonable degree of care. ABI shall not use the Confidential Information other than as expressly permitted 
under the terms of this Agreement. ABI shall not disclose Confidential Information to any third party other than its 
officers, employees and consultants who need access to such Confidential Information in order to effect the intent of 
this Agreement and who have entered into confidentiality agreements which protect the Confidential Information 
sufficient to enable ABI to comply with this Section. 

8.2. Return of Materials. Upon the termination of this Agreement and as set forth in paragraph 6.4, ABI 
shall deliver to Phillips the all Confidential Information that it may have in its possession or control. 

8.3. Records and Audit. During the term of this Agreement and for three (3) years thereafter, ABI shall 
keep current, complete, and accurate records regarding its reproduction, distribution, and use of Confidential 
Information. Phillips shall have the right, not more than once per calendar year, to examine and audit such records. 
Phillips shall exercise this right only during reasonable business hours of the other and shall provide reasonable notice 
of his intention to conduct such audit. Phillips may conduct any such audit with the assistance of an appropriate 
professional but shall procure from such professional an undertaking to hold all information derived from the audit 
confidential. ABI shall make available to Phillips all facilities reasonably necessary to enable the audit. 

9. GENERAL 

9.1 . Relationship. Each party hereto shall be and act as an independent contractor (and not as the 
agent or representative of the other) in the performance of this Agreement. This Agreement shall not be interpreted or 
construed as creating or evidencing any association, joint venture, partnership, or franchise between the parties. 
Neither party may represent to anyone that it is an agent of the other party or is otherwise authorized to bind or commit 
the other party in any way without such party's prior written consent. 

9.2. Equitable Remedies. Subject to the terms of this Agreement, each party agrees that the other 
party, without prejudice to any rights to judicial relief it may otherwise have, shall be entitled to seek equitable relief, 
including injunction, in the event of any breach of the provisions of this Agreement. Each party further agrees that the 
other party shall not oppose the granting of such relief on the basis that the other party has an adequate remedy at 
law. Each party also agrees that it will not seek and agrees to waive any requirement for the securing or posting of a 
bond in connection with the other party's seeking or obtaining such relief. 

9.3. Assignment. ABI may not assign or transfer this Agreement, whether by deed of assignment; by 
merger, consolidation, or sale of the company; or otherwise. Notwithstanding the foregoing, ABI may assign this 
Agreement in its entirety to MOD Systems, Inc. if ABI is acquired by MOD Systems, Inc. within twelve (12) months of 
the Effective Date. Any other purported assignment or transfer by ABI shall be void ab initio. 

9.4. Notices. Any notice required or permitted to be given in accordance with this Agreement shall be 
effective if it is in writing and sent by hand or by internationally recognized overnight courier (e.g. FedEx, OHL), 
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postage prepaid, to the appropriate party at the address first set forth above. Either party may change its address for 
receipt of notice by notice to the other party in accordance with this paragraph. Notices are deemed given upon 
delivery by hand or one business day following pick-up by courier. 

9.5. Governing Law. This Agreement shall be interpreted, construed, and enforced in all respects in 
accordance with the laws of the State of Washington, without reference to its choice of law rules. 

9.6. Waiver. The waiver by either party of any breach of any provision of this Agreement does not 
waive any other breach. The failure of any party to insist on strict performance of any covenant or obligation in 
accordance with this Agreement shall not be a waiver of such party's right to demand strict compliance in the future, 
nor shall the same be construed as a novation of this Agreement. 

9.7. Severability. If any part of this Agreement is found to be illegal, unenforceable, or invalid, the 
remaining portions of this Agreement shall remain in full force and effect. 

9.8. Counterparts. This Agreement may be executed in any number of identical counterparts, 
notwithstanding that the parties have not signed the same counterpart, with the same effect as if the parties had signed 
the same document. All counterparts shall be construed as and constitute one and the same agreement. This 
Agreement may also be executed and delivered by facsimile and such execution and delivery shall have the same 
force and effect of an original document with original signatures. 

9.9. Entire Agreement. This Agreement, including all exhibits, is the final and complete expression of 
the agreement between the parties regarding the subject matter hereof. This Agreement supersedes, and the terms of 
this Agreement govern, all previous oral and written communications regarding these matters, all of which are merged 
into this Agreement. No usage of trade or other regular practice or method of dealing between the parties shall be 
used to modify, interpret, supplement, or alter the terms of this Agreement. This Agreement may be changed only by a 
written agreement signed by an authorized agent of the party against whom enforcement is sought. 

IN WITNESS WHEREOF, each party has caused this Agreement to be executed on its behalf by a duly 
authorized representative as of the Effective Date. 

Mark E. Phillips J/ _ 
Signature: 1tf1'vitl~ 
Date: A114"1 r 711 1-00 J 

Anything Box, Inc. ,,/. . . _ 
Name: 1«Avl- f tr~ 
Title:--------+-------­
Signature: -~_:__:~.:.,_;__Jfl'-"->,JiA........,J.~wV""<--<-------
Date: --~--''-'-__,,t_1ft_"?Al_o_'l ______ _ 
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Intellectual Property Licensed to 
the Company ("Company Licensed IP"): 

EXHIBIT A 

Phillips Intellectual Property 

Patent Applications: 
• 35073.001 , 09/975,748 

(System and Method for Musical Playlist Selection in a Portable Audio Device) 
• 35073.002, 09/975,749 

(System and Method For Data Transfer Optimization In A Portable Audio Device) 
• 35073.003, 09/975,736 

(System and Method for Mapping Interface Functionality to Codec Functionality in a Portable Audio 
Device) 

• 35073.004, 10/039,906 
(System and Method For Playlist Completion In A Portable Audio Device) 

Phillips Patent Valuation 

Source Code, Projects. or Code Groupings: 
Iomega Media Player- Clik & IBM microdrive audio media player 
Fullplay Digital Jukebox - audio encoder and decoder HDD, CD-R, network, library 
management, disk management, UPnP, content UX, HTIP UX 

• Fullplay MMC IJam Flash Media Player - MMC dual audio player, USB 

• Fullplay Dharma reference design system - system audio and video hardware and 
software reference SDK local, spinning , flash, network media playback 

Fullplay Cirrus reference board media player 
Full play Media Library Manager- desktop UPnP media library player, content jukebox, 
and streaming host 
Network TC/IP, Memory file systems , Cache OS systems, UX framework , FLASH 16/32 
FTL 

• Symmetrical MPEG3 codec, WMA framework handler, AAC, ACELP, Lossless, Ogg -
source code 
Codec Manager input I output filter system - audio video media chaining system 
Embedded media database scheme - content metadata processing , look-up, sorting 
and media library storage system - in memory, serialization 

• eCos framework and device drivers for ARM7, ARM9, memory manager, caching , 
network 

• Dynamic and inline sample rate conversion, ASM FFT, DCT, iDCT optimization source 
and binary 
File System, FAT 12, 16, 32, ISO, chkdisk and various embedded file level 
management tools 

Documentation, spec~ications : Fullplay directory of all copyright material from 1998-2002 of all 
product development, product specifications, processes, RFP, Contract, and protocol descriptions. 
Hardware designs, Hardware schematics 
Mechanical designs, Mechanical CAD drawings 

Excluded for the license are components or tools used to develop software: 
3rt1 party tools and Phillips owned tools for code generation and factoring: 

1) GCC compiler 
2) Windows OS 
3) GNU bin tools 
4) Batch processors 
5) Code Generation for Windows 
6) Convention workftow definition tool 
7) Code count and version trackers 
8) Source control, source comparison 
9) Scheme viewer 
1 O) Any other related development tools which may not be explicitly stated in this 

agreement. 
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EXHIBIT B 

New Phillips Intellectual Property 

[ADD AS NEEDED.] 
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Sunday,	
  February	
  10,	
  2013	
  10:00:27	
  PM	
  Pacific	
  Standard	
  Time

Page	
  1	
  of	
  5

Subject: RE:	
  board	
  meeting	
  via	
  conference	
  call
Date: Wednesday,	
  July	
  9,	
  2008	
  8:30:41	
  AM	
  Pacific	
  Daylight	
  Time

From: Cane,	
  Kyleen	
  <kcane@caneclark.com>
To: Mark	
  E.	
  Phillips	
  <markp@modsystems.com>

Will do…I understand your frustration and glad we got it done.
 

From: Mark E. Phillips [mailto:markp@modsystems.com] 
Sent: Wednesday, July 09, 2008 9:24 AM
To: Cane, Kyleen
Subject: RE: board meeting via conference call
	
  
Thank you for your patience through this.  I’d like to include that if the rights expand from Toshiba (which will be
memorialized in the series A IP term sheet, then I have the right to change the cost to the company). However the goal to
not make this a moving target it to close this agreement down so I can clean up the investment structure.
 
From: Cane, Kyleen [mailto:kcane@caneclark.com] 
Sent: Tuesday, July 08, 2008 12:16 PM
To: Mark E. Phillips; Kenn A. Gordon
Subject: board meeting via conference call
	
  
I	
  have	
  set	
  up	
  a	
  conference	
  call	
  board	
  meeting	
  for	
  1:30	
  to	
  approve	
  the	
  Anything	
  Box	
  transaction.	
  	
  I	
  don’t	
  have
Anthony’s	
  email	
  but	
  I	
  understand	
  he	
  is	
  with	
  Mark	
  now	
  so	
  Mark	
  can	
  provide	
  him	
  with	
  notice	
  and	
  get	
  him	
  on
the	
  call.	
  
	
  
The	
  Call	
  in	
  number:	
  	
  877-­‐807-­‐5706.	
  The	
  participant	
  code:	
  868806.	
  	
  Talk	
  to	
  you	
  then.	
  	
  Ky

markphillips
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Sunday,	
  February	
  10,	
  2013	
  10:00:27	
  PM	
  Pacific	
  Standard	
  Time

Page	
  2	
  of	
  5

Subject: RE:	
  board	
  meeting	
  via	
  conference	
  call
Date: Tuesday,	
  July	
  8,	
  2008	
  12:46:27	
  PM	
  Pacific	
  Daylight	
  Time

From: Cane,	
  Kyleen	
  <kcane@caneclark.com>
To: Kenn	
  A.	
  Gordon	
  <kenng@modsystems.com>,	
  Mark	
  E.	
  Phillips	
  <markp@modsystems.com>

I	
  am	
  in	
  the	
  conference.	
  	
  Should	
  have	
  no	
  problem	
  now.
	
  
From: Kenn A. Gordon [mailto:kenng@modsystems.com] 
Sent: Tuesday, July 08, 2008 1:32 PM
To: Cane, Kyleen; Mark E. Phillips
Subject: RE: board meeting via conference call
	
  
Kyleen,
	
  
I’m	
  having	
  trouble	
  with	
  the	
  access	
  code.	
  	
  It	
  won’t	
  accept	
  868806.
	
  
Kenn
	
  
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
Kenn	
  Gordon	
  	
  	
  |	
  	
  	
  VP	
  and	
  Chief	
  Information	
  Officer
MOD	
  SYSTEMS	
  	
  	
  |	
  	
  	
  	
  modsystems.com
M	
  206.240.8028	
  T	
  	
  206.973.1098	
  	
  F	
  	
  206.374.2718	
  	
  E	
  	
  kenng@modsystems.com
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

This electronic message transmission contains information which may be confidential 
or privileged.  The information is intended to be for the use of the individual or entity 
named above.  If you are not the intended recipient, please be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. 
If you have received this electronic transmission in error, please contact 
erroremail@modsystems.com or call 206-973-1036.
	
  
From: Cane, Kyleen [mailto:kcane@caneclark.com] 
Sent: Tuesday, July 08, 2008 12:16 PM
To: Mark E. Phillips; Kenn A. Gordon
Subject: board meeting via conference call
	
  
I	
  have	
  set	
  up	
  a	
  conference	
  call	
  board	
  meeting	
  for	
  1:30	
  to	
  approve	
  the	
  Anything	
  Box	
  transaction.	
  	
  I	
  don’t	
  have
Anthony’s	
  email	
  but	
  I	
  understand	
  he	
  is	
  with	
  Mark	
  now	
  so	
  Mark	
  can	
  provide	
  him	
  with	
  notice	
  and	
  get	
  him	
  on
the	
  call.	
  
	
  
The	
  Call	
  in	
  number:	
  	
  877-­‐807-­‐5706.	
  The	
  participant	
  code:	
  868806.	
  	
  Talk	
  to	
  you	
  then.	
  	
  Ky

mailto:kenng@modsystems.com
mailto:erroremail@modsystems.com


Sunday,	
  February	
  10,	
  2013	
  10:00:27	
  PM	
  Pacific	
  Standard	
  Time

Page	
  3	
  of	
  5

Subject: RE:	
  board	
  meeting	
  via	
  conference	
  call
Date: Tuesday,	
  July	
  8,	
  2008	
  12:40:23	
  PM	
  Pacific	
  Daylight	
  Time

From: Cane,	
  Kyleen	
  <kcane@caneclark.com>
To: Kenn	
  A.	
  Gordon	
  <kenng@modsystems.com>,	
  Mark	
  E.	
  Phillips	
  <markp@modsystems.com>,

Anthony	
  Bay	
  <abay@modsystems.com>

We	
  can	
  call	
  in	
  –	
  in	
  3	
  minutes
	
  
From: Kenn A. Gordon [mailto:kenng@modsystems.com] 
Sent: Tuesday, July 08, 2008 1:34 PM
To: Cane, Kyleen; Mark E. Phillips; Anthony Bay
Subject: RE: board meeting via conference call
	
  
That	
  is	
  the	
  correct	
  participant	
  code,	
  but	
  it	
  says	
  that	
  the	
  meeting	
  isn’t	
  scheduled	
  to	
  start	
  until	
  1:45.
	
  
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
Kenn	
  Gordon	
  	
  	
  |	
  	
  	
  VP	
  and	
  Chief	
  Information	
  Officer
MOD	
  SYSTEMS	
  	
  	
  |	
  	
  	
  	
  modsystems.com
M	
  206.240.8028	
  T	
  	
  206.973.1098	
  	
  F	
  	
  206.374.2718	
  	
  E	
  	
  kenng@modsystems.com
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

This electronic message transmission contains information which may be confidential 
or privileged.  The information is intended to be for the use of the individual or entity 
named above.  If you are not the intended recipient, please be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. 
If you have received this electronic transmission in error, please contact 
erroremail@modsystems.com or call 206-973-1036.
	
  
From: Cane, Kyleen [mailto:kcane@caneclark.com] 
Sent: Tuesday, July 08, 2008 12:16 PM
To: Mark E. Phillips; Kenn A. Gordon
Subject: board meeting via conference call
	
  
I	
  have	
  set	
  up	
  a	
  conference	
  call	
  board	
  meeting	
  for	
  1:30	
  to	
  approve	
  the	
  Anything	
  Box	
  transaction.	
  	
  I	
  don’t	
  have
Anthony’s	
  email	
  but	
  I	
  understand	
  he	
  is	
  with	
  Mark	
  now	
  so	
  Mark	
  can	
  provide	
  him	
  with	
  notice	
  and	
  get	
  him	
  on
the	
  call.	
  
	
  
The	
  Call	
  in	
  number:	
  	
  877-­‐807-­‐5706.	
  The	
  participant	
  code:	
  868806.	
  	
  Talk	
  to	
  you	
  then.	
  	
  Ky

mailto:kenng@modsystems.com
mailto:erroremail@modsystems.com


Sunday,	
  February	
  10,	
  2013	
  10:00:27	
  PM	
  Pacific	
  Standard	
  Time

Page	
  4	
  of	
  5

Subject: RE:	
  board	
  meeting	
  via	
  conference	
  call
Date: Tuesday,	
  July	
  8,	
  2008	
  12:34:42	
  PM	
  Pacific	
  Daylight	
  Time

From: Cane,	
  Kyleen	
  <kcane@caneclark.com>
To: Kenn	
  A.	
  Gordon	
  <kenng@modsystems.com>,	
  Mark	
  E.	
  Phillips	
  <markp@modsystems.com>

It	
  seems	
  to	
  be	
  set	
  for	
  1:45	
  so	
  it	
  is	
  not	
  letting	
  us	
  in	
  until	
  then.	
  	
  I	
  will	
  try	
  to	
  move	
  it	
  up.
	
  
From: Kenn A. Gordon [mailto:kenng@modsystems.com] 
Sent: Tuesday, July 08, 2008 1:32 PM
To: Cane, Kyleen; Mark E. Phillips
Subject: RE: board meeting via conference call
	
  
Kyleen,
	
  
I’m	
  having	
  trouble	
  with	
  the	
  access	
  code.	
  	
  It	
  won’t	
  accept	
  868806.
	
  
Kenn
	
  
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
Kenn	
  Gordon	
  	
  	
  |	
  	
  	
  VP	
  and	
  Chief	
  Information	
  Officer
MOD	
  SYSTEMS	
  	
  	
  |	
  	
  	
  	
  modsystems.com
M	
  206.240.8028	
  T	
  	
  206.973.1098	
  	
  F	
  	
  206.374.2718	
  	
  E	
  	
  kenng@modsystems.com
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

This electronic message transmission contains information which may be confidential 
or privileged.  The information is intended to be for the use of the individual or entity 
named above.  If you are not the intended recipient, please be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. 
If you have received this electronic transmission in error, please contact 
erroremail@modsystems.com or call 206-973-1036.
	
  
From: Cane, Kyleen [mailto:kcane@caneclark.com] 
Sent: Tuesday, July 08, 2008 12:16 PM
To: Mark E. Phillips; Kenn A. Gordon
Subject: board meeting via conference call
	
  
I	
  have	
  set	
  up	
  a	
  conference	
  call	
  board	
  meeting	
  for	
  1:30	
  to	
  approve	
  the	
  Anything	
  Box	
  transaction.	
  	
  I	
  don’t	
  have
Anthony’s	
  email	
  but	
  I	
  understand	
  he	
  is	
  with	
  Mark	
  now	
  so	
  Mark	
  can	
  provide	
  him	
  with	
  notice	
  and	
  get	
  him	
  on
the	
  call.	
  
	
  
The	
  Call	
  in	
  number:	
  	
  877-­‐807-­‐5706.	
  The	
  participant	
  code:	
  868806.	
  	
  Talk	
  to	
  you	
  then.	
  	
  Ky

mailto:kenng@modsystems.com
mailto:erroremail@modsystems.com


Sunday,	
  February	
  10,	
  2013	
  10:00:27	
  PM	
  Pacific	
  Standard	
  Time

Page	
  5	
  of	
  5

Subject: board	
  meeting	
  via	
  conference	
  call
Date: Tuesday,	
  July	
  8,	
  2008	
  11:15:32	
  AM	
  Pacific	
  Daylight	
  Time

From: Cane,	
  Kyleen	
  <kcane@caneclark.com>
To: Mark	
  E.	
  Phillips	
  <markp@modsystems.com>,	
  Kenn	
  A.	
  Gordon	
  <kenng@modsystems.com>

I	
  have	
  set	
  up	
  a	
  conference	
  call	
  board	
  meeting	
  for	
  1:30	
  to	
  approve	
  the	
  Anything	
  Box	
  transaction.	
  	
  I	
  don’t	
  have
Anthony’s	
  email	
  but	
  I	
  understand	
  he	
  is	
  with	
  Mark	
  now	
  so	
  Mark	
  can	
  provide	
  him	
  with	
  notice	
  and	
  get	
  him	
  on
the	
  call.	
  
	
  
The	
  Call	
  in	
  number:	
  	
  877-­‐807-­‐5706.	
  The	
  participant	
  code:	
  868806.	
  	
  Talk	
  to	
  you	
  then.	
  	
  Ky
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MlNUTESOFME&TlNGOFl'HE 
BOARD OFDlRECfO:RSOF 

MOD SYSTEMS lNCO.RPORATED 
A WASHINGTON STATE CORPORATION 

June 20, 2008 

A meeting of the B:oard of Directors of MOD Systems IIlcorporated (the r•conrpa11y'') was held on 
June 2Q. 20D8, Directors In attendance included M&rk J>hiHips.~ Anthony Bay and I<:enn Gotdon1 

censtitutln:g all oft:he directors of the CQmpany. David Douglass was also present at the meeting, 
M:t; Phillip$ acted as the Chairman of the meeting and Mr~ Gotdo11 served as secretary f ot the 
:meeting. 

Opening oftheMeeting 

Mr .. Phi1Hpsca11edthemeetingtoorderat$;35pm. 

Th"' B"""'d· • · kn · l dned· ·th Ma·· ' rity· .Con" tit fShd" holder ·d'ued J n . 6th 2008 ·· .·· hi h i .......... ..,..,., ac _ow "e 15 .. e ... ~o .·. . ... »e . o ...... e .. .. s _ ...... u .e .... , ........... -· w c. s 
attached. 

Mlnutes :of Prior Meetings 

A. motion was made and seconded to approve the minutes of the February 26,, 2008 meeting. The 
motionwasapproved. 

The rniuutes otthe special meeting of the board held on June 2;_ 2008 were presented and discussed. 
The hoard tabled the :approval of those mln:utes andrequested thatrevised minutes he ptesented for 

. "'"'Pt v I. tthe 11 Xtm l-ln fthe n- 'td· '"¥- o a a. e ee~1 go ·- oa . 

:Resim!!ltlon of Matt (:~ey 

The Boord received~ acknowledged and aG<;epted the resignation of diroototMatt Catey7 tendered as 
ofJune 18, 2008-. The secretary was ios.tmcted:to attach a copy ofthewritten resignation. 

R~olutim1s: qf .the Board. 

Upon _motion duly made, seconded and approved the Board adopted the following 
resolutions: 

a. Re$olved. that the Tatum LLP Executive Services Agreem(filt dated June 3, 2008, be and hereby !s 
railiit!d and approved; -· · · ·· · 

b. Resolved that the Hoard appoint DavidDouglass Vfoe President-- Chief Finanoial Ofticetof the 
corporation. Mr, Phillips is granted authority to negotiate and enter into a written employment 
agreement with Mr~ Douglass. Mr. Dwglass shall be added as an add1tiunat signer to:the Corporate 

United States v. Mark E. Phillips 
CR10-269JCC 
Plaintiff's Exhibit No. 17 
Admitted _______ _ PHILLIPS0046911 

17.001 
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bank accounts? and sha:Jlrepla~M:r. Keml Gorden as.Administratorof the4Qlk plan, with Mt 
Phillips :remaining the Trustee. 

c. Resolved that µpon further review of the facts and circumstances~ the Boant hereby modifies the 
followingresoluti.ons nn:i;de at its :sp~ial meeting POtm~ 2,, 20Q~ in their entirety to read as .folfow!I:. 

L All personnel involved with accountin~ :finanoing and financial reporting 
functions of the Company should report to Mr'. Douglass, as the CFO of the Company 
and, as such, all such functions shall he· under the stipervision of :Mr. Doµglass" .Mr. 
Dougia:ts sh&ll report directly to Mr. Phillips as Presldent/CEO with .a dotted Un,e to 
.the Board. 

2. The Company may only enter into contracts and otherwise transact business as 
vendor, purchaser:., lender,. borrower, or otherwise with it& directors or officers, or any 
Qf tbei.r···J'.e))p~tl:v~ affiliates (collectively, the "Ct111fl.f<:ted ,Pet'$qn~'i), if (a,) the 
(JQnflict~ :P~i:imu 4isclos~fl to th~ foU J3q~rd (i) th~ ~zj.st~q~ arid f1at.ur~ of the 
Conflicted. Petson''s 1nterest in any su.ch transaction and {ii) all facts kttown. m the 
Conflicted Person respecting the subject matter of such transaction that an ordinarily 
prudent person worild reasonably believe to be material to a: judgment about whether 
or not tn proceed with .such transaction; and {b) .a majonty of the disinterested 
directors ~prove such transactlonfo advance orratffy 1b:e transaction subsequently .. 

3. Mr. Douglass shall review the Company's Gur.rent internal cofitr6fa and 
procedures regarding financial reporting and cash management afid develop 
recommendations as fo any changestothe Company's currenfpractices and policies 
oon-ceming such matter$ that are ne~deJ or advisable~ and as to the b(}st- means to 
Jmpl,eme:nt any suc11 chang(l}s (collectively, the ·~controls Reltll»flni!tii/.t1ti<m.s"), and 
report back to the full Board witl:i respect to such Cdmtok: Recomtn:endatiorts for its 
review~ approval, adoption and implementation~ 

Item no. 4 of the meeting of June 2, 2.00& fa deleted due to the controls e:stabHshed in 1. 
above~ 

d. R.esolveit that the President and CEO, Ma:tk Phillips is authorized to .negotiate a definitive 
agreement with Toshiba corporation on terms as provided in that certain memorandum of terms for 
the private placement of series A preferred stock" attached hereto,. which i~ herel:J.y ratified. Mr, 
Phillips ,sh.all he autln:>rized to engage corpora.te cm:nisel to assist 1n this prom~~.s~ as needed, and shall 
h· .:·.·th city:· · ·11· ····t·: .. ·.··: ·tht.nn fth .. ·.,d fh1iti .. ·. ·· :1n--*·· n :···.··. t· ·bt i·nfh. ave fill ... .IL.. .· as ecessary . o vary . e e. s o . e . e ve agree em as ecessai:y o o . a e 
.Proposed. financing. The negotiated terms of the Series A were to'be reported hack to the Board for 
eonsideration, review arid final approval. The Board did not grant the President/CEO the authority 
to •~sign the deal'' ·WithoutBoard review and approval. Note:the Series A is contingent on the sale of 
Anythingbox: to MOD, :and Mark Phillips Js a ~'conflicted person" in that matter per c.2. above. 

e. Resolved that the Company engage counsel to negotiate an.d draft an. agreement. with Mr. Phillips 
for the acquisitiorLand lice11se ofAriythingbox and that such arrangement be presented to the Board 
prior tothe next meeting for review. 

PHILLIPS0046912 

17.002 
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[ Resolved, with Mc Phillips a.bstainh.i.g, that the A Dot Corporation Development Note. be and is 
hereby amended to reflect a $1,000,000 maxiihutti value and that.20% warrant coverage will apply 
to the full balance at $2Jto strike price. 

g. Reso1vedth:at Marki,>hi]lip~· annual salary as an: offieer of the Company isincreas~d to $4SQ,OQO 
eff¢ctlve 10,.J?~O'Z~ K~n Gotd{:m's aJJnYal salary as .an ufflcer of the CQmpany is Jncrea-sed tQ 
$175,00.0 effective 10~15-07; and Anthony Bay~s m.mual salary as an ollicer of the Company is 
increased to $250,000 effective 4-15.-0&. Each Boatrl member abstained with regard to the vote on 
theidndividt1al salary increase, Anthony Bay will transition tfom his current role as an emplQyee to 
a Board - only role with a consulting agreement which Js authorized by ,Mr. Phillips to outline, 

h. Resolved that Mt.Phillips as Presidentand CEO of the. Company be granted a single spending at1d 
co11ttacting limit of $250,000 pet contract / transaction as long as such agreement is affirtned I 
counter-signed by the CFO~ Acy singlecontractl transaction above $250,000 shall require Board 
approval prlorto :eJCecution. · ···· 

L Resolved further~ that the agreement with SVB Analytics dated. Aptil 4, 20!18 to perform Sectioti 
409 A valuation re: stock options is hereby ratified. Mr. Douglass is tasked with: following up on the 
project. 

j" Resolved further that engagement letter hlrlng the law firm of Davis Wdght Tremaine (Daniei 
Wagg(}nerJ to represent the Company on real estate matters is hereby ratified. Mt. Douglass is 
tasked with following up outhe proje1tt; 

k Resolved farther~ that the resignation of Kenn Gordon as Treasurer is hereby accepted and he is 
appointed Vice President and Chief Information Officer .. Mr, Gordon remain~· Corporate Secretary. 

L Resolved further, that the lice.Me agreement (April 25, :ZOOS}, development agreement 
(April 9, 2008) and. memora11dum of understanding (September 10~ 2007), along with 
subsequent amendments, with Toshiba Corporation are hereby ratified. .. . . 

m. Resolvw fhrtb:er) that the officers of the Company are, and each: hereby fa, authqrlzed; 
directed and empowered to take au su.ch. actio:ns .as rua,y be necessary or appropriate to cany 
out the ptu:poses of the foregoh1gresolutions. 

PHILLJPS0046913 
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Adjournment 

The.Board agreed to.a4.Joum the meeting at 6:04 pm 

Re.speqffully sutnnitted. 

Secretary of June 20, 2008 

Approval of Board al meeting of June 20, 2008: 

Chairman. 

PHILLIPS0046914 
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MINUTES OF SPECIAL MEETING OF THE 
BOARD OF DIRECTORS OF 

MOD SYSTEMS IN CORPORA TED. 
A WASHINGTON STATE CORPORATION 

July 8, 2008 (continued to July 9, 2008) 

A meeting of the Board of Directors of MOD Systems Incorporated (the "Company") was held on 
July 8, 2008 and then continued to July 9, 2008. Directors in attendance, in person or over the phone 
included Mark Phillips, Anthony Bay, Kyleen Cane and Kenn Gordon constituting all of the 
directors of the Company. David Douglass was also present at the meeting . . Mr. Phillips acted as the 
Chairman of the meeting and Mr. Gordon served as secretary for the meeting. 

Opening of the Meeting 

Mr. Phillips called the meeting to order. 

Waiver of Notice 

The Board agreed to waive the Notice of Meeting. 

Minutes of Prior Meetings 

A motion was made and seconded to approve the minutes of the June 20, 2008 meeting. The motion 
was approved. 

Anythingbox Agreement 

WHEREAS, the Board deems it advisable and in the best interests of the Company and its 
shareholders to acquire Anythingbox Incorporated ("Anythingbox") pursuant to which, among other 
things, (a) the Company would acquire 100% of Anythingbox stock as stated in the Stock Purchase 
Agreement attached hereto as Exhibit A, and (b) the Company would acquire that certain license 
agreement between Mark Phillips and Anythingbox attached hereto as Exhibit B, the material 
provisions of which have been previously discussed with each member of the Board; and 

WHEREAS, to facilitate and enable the consummation of the Proposed Anythingbox Transaction, 
Anythingbox and the appropriate officers of the Company have negotiated and prepared a Stock 
Purchase Agreement, in substantially the form attached hereto as Exhibit A (the "Agreement"); 
NOW, THEREFORE, IT IS HEREBY: 

RESOLVED, that the Agreement be and is hereby, authorized, approved and adopted, 
and the appropriate officers of the Company are, and any one of them is, hereby 
authorized and directed to execute and deliver the Agreement on behalf of the 
Company, together with such further changes, revisions or modifications as such 
officers of the Company shall deem appropriate, and the execution by any such 
officer of the Agreement as so modified will establish conclusively such officer's 



2 

authority therefore and the approval and ratification by the Board of the document so 
executed; and 

General Authority 

FURTHER RESOLVED, that the officers of the Company are authorized and 
directed, in the name and on behalf of the Company, to take all such other actions, 
and to cause to be prepared and to execute, deliver, file and perform all other 
instruments, documents and certificates as in the judgment of the officers or counsel 
to the Company shall be necessary or advisable to carry out the intent of the foregoing 
resolutions, and the execution of any such instrument, document or certificate or the 
taking of any such action in connection with the foregoing shall conclusively establish 
the authority of the officer with respect thereto and the approval and ratification by 
the Board of the instrument, document or certificate so executed or the action so 
taken; and 

FURTHER RESOLVED, that the Board hereby ratifies and confirms any and all 
lawful actions taken by any of the appropriate officers of the Company prior to the 
date of these resolutions to effect the purposes and intent of the foregoing resolutions. 

Adjournment 

The Board agreed to adjourn the meeting. 

Respectfully submitted, 

Secretary of July _ , 2008 

Approval of Board at meeting of July_, 2008: 

Chairman 
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I .'. MXNU'l'E$c0F 'THE l\IIEETING 
OF TH.E 80.A.RD QF:i)I8}!:CTORS OF 

. MOD SYSTEMS INCORPORATED 

SEPTEMBER 17 2008 
- . - - . .. .. . - ' 

A meeting of the Board of Dite¢fots of MOD ayst~Dls InCPr:pornl¥d (the: "GPID,Pm:~y''} was h~ld 
on S~ptember 17, 2008 cammencin&- atapptoximately 2:10 p.m .• ih Seattle, Washingron. Mark 
Phillips~ Anthony Bay, Kenn Gordon aµ,d Kyleen Cane were in attendance by conference 
telephone ht accordance with Section 23B,08;290(2} of the .Revised Code of Washington and 
PU1'.$ll!mt 1<1 Article II, Secfion2.14 ofthe Company's Bylaws; Also in, attendMce by conference 
tele_phon~ was Tom Grohman, Sreve Winters and Willimn Lin :from Lane PoweJJ PC, outside 
legal couns~l _ m the Cmnp#llY, along with David Douglass, the Company's Vic:~ President and 
ChiefFi.naricial Officer• Mr~ Phillips acted as Chairman of the Board and Mt. Gtoli:.t:Mh acted as 
$eQie:tary to the Board. Notice of the -ineeting had been waived pursuant to Artkile II, 
Section 2.10 of the Company's ay:laws sin¢e all members ·were in attendance without objection. 

Mr. Phillips called the meeting to order artd asked Mt. Gtohman to provide the Board with a 
sumrnru:y oftl:le Compftnis qngofug negotiations With the investors in the Company~3 Series A 
.Preferred Stock financing. Mi·. Groiimari reviewed for the Board the proposed agenda items and 
r.esolutions for the meeting, W:hi.Qb h~d be£P distributed to directors in advance of the meeting 
along with copies of each ob.e of the ttatisaction documents. 

AMENDED AND RESTATED ARTtCLESOFlNCORPORATION 

Following this discussion, Mr. Grohman presented formal resolutions with r~gard to the 
:proposed amendments to the Compauy';;; Articles of Incorporation. After certain .questions and 
~larlficat!ons with respect to the resolutions presented, and after motion duly made by Mr. Bay 
m'Id second~ by Mr. Phillips; the following resolutiomJ were unanimously approved. 

WHEREASz. Th~offi<?ers and directors of MOD Systemsincorporated (the "Cqm1umy') 
have been pursuiug a prppq~d financing and strategic relationship with respect to the business 
pl~m~ of the Co111pany; and 

WEl!J.R.EA.S; The Board of Directors helieve_s th11t .it would he in. the b~st Jute.rest of the 
Company to :amend- ~a.ud testate the Articles of lncoi'poration in their entirety in ordet to cr~t<:: l:l 
new series of stock and to runoo!i ~nd restate the Co.mpan:y's Bylaws; amlnow therefore} it is 
hereby -

RESOLVED~ Thatthe Board ofDirectots hereby adopts and approYt'$ the Anumded and 
Restated Articles of lncorpp:ratiqn (the i'Restated Articles")~ substantially in the fonn attached 
hereto as Exhibit A, to among other'1hillgt;! {i). increase the nuinber of shares of common stock 
.of the CQmpany authorized to he issued to 50~00010001 (ii) .increWJe the total number of shares of 

:'i preferred stock autlmrized to be issued lo l l ,900,000, of which 11 ;900,000 shares are to be 
(,, , ..... 

United States v. Mark E. Phillips 
CR10-269JCC 
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Admitted _______ _ 
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:,.,_ 
desigoat~ a~ Seri¢s A P:reforrt:d St<>ck, and (i!H d~ig~ate tll,e· right$ -~nd p:referen!?es Qf the 
Series A Preferrea Stock:~ mcluding conversion rights~ and together with sttch additions, changes 
ot dektion$ frpm tl1e fC>®.~ so ~tt?Phtecl i:µ;. th~ J?re$ident an({ CW~f .Execµtive Officer~ th~ Vice 
President and CbiefFim!licial Officer; and the Vice Presid~nt and.Chief Operating Officer~ :or any 
one of them, may deem necessa.ty or advisable, and het¢by rei::.ommen.ds tht:: appJoYal of the 
.Restated .ArtiCles. to the shareholders of:tlie Co~pmty, which approval .may be by written consent 
hi lieu pfm~~ting~ the r~µwd 4ate th~~for sh;dl be th~. date 1li~ w,11tten co1JSent .i$. sc;:nt to fue 

· shareholders.; anditis hereby 

FO'RTHER RESOLVED: That the Company hereby creates a .series. of preferred stock 
designated ~ Series A Prefttr.re4 Sf()ck consisting of up l() 1 lt90(),00Q sh~s (the i·sert~ A 
Pref~rteil Stotfk''), <>f which the preferences and relative, participating, optfonal and other special 
rights, and the qualifications, limitations or restrictions on su!.'h preference~ and rights sh.all be ·as 
speci:fled in the Restated Articles; and if is hereby 

FURTHER RESOLVED; That upon the approval of the Restated Articles by the 
shareholders pf the Company, the officers of the Company, or auy of them, are h~reby authorized 
and directed to exet,,'llte and file with the Secretary of State of Washington said Restated Arti«les 
!!nd to take such other action hi connection therewith as such .officers sh.alf in their discretion 
deem necessary or advisable to effectuate said Restated Articles. 

INCREASE OF STOCK OPTION POOL. 

Next, Mr. Grohman provided a swnm:;ny of the proposal fo increase the nu:mber of shares 
availaple for .issuance under the Co1npany's 2005 Stock Option Plan. Eollowing 1J di~eittslliQn 
between Mr. Phillips, Mr. Bay and Mt. D6uglass regarding the ptoposed ,amendment, .Ivfr, 
Grohman. pr~~wcf fol'..mal resolutions with regard to the proposed amencbnents; .After motion 
duly made by Mr. .Phillips aiid seconded by Mr. Gordon, the following resolutions were 
unanimously appr-0v~. 

WHEREAS: 11ie Company cuttently maintains the MOD Systems Ino.oipor!lted 2005 
Stock Option Pian (the ''Plan'') in order to provide an ificentive to attract1 retain and reward 
eligible personn:el pe?rfo!1llfag ~ervic~ for the Company and to motivate such persons to 
.. ,. · · .:tri· 'b•.f:. ·t······ t·1 · -:· r.o· wth:. · · · and pr"'flt.abitltv of the Com.pan ... v• aml con ....... .._e o . 1e g . . . . . . . " . - . /. . . l" 

WHEREAS: The Plan cuttently has 1 ,281,688 option shares avruJahle for 1ssuance out of 
th~ pµn:~pJ <.nifuorization of 310ff0,000 option shares; 

WHEREAS: ln ord~r to have AY1,!11&1?J~ cin aQ.eqtmt~ numl:>f;r pf sbarQ:> lIIJcJ.er th~ fla.Jl, the 
l3o~d has detenn111ed it fo be in the hest inter"t:sts of the Company and lts shareholders to 
lnC?~~i)$~ ±he maximum number o:f shares of CoJi1inon Stock of the Company (the "Cil11tlfWli 
Stock") that may be issued lJ!lQer fue Plan and reserve such shares for issuance under the Plan 
and to amend the PJanfo ii:Gc()fqant?~ with th~_.f9:re~o1ng; ~d now therefore, it is hereby 

2 
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RESOLVED: That Section 4.1 ofthc· Pbm is hereby runen<focl ~ follQWS toincrew;~ th~ 
m.aximum aggregate niunber of shares of Common Stock: that may be issued under the Plan from 
3;00(),QQO to ~~()O·Q~OOO, subject to i:tdjustmentas provided by the Plan~ 

•i4.1 Maximum Num®.r: of Sh.ates lssuabfo. Subject tQ adjustment as provided 
1n SectiQn 4.21 the maxilmini aggregate ntl.lllber of shares of Stock that .trtay be issued 
under the l>l~n shall be Five Milli()~ (5,000,000) and shall consist of authorized but 
-utdssue.d or rew;quired shl:lfes of Stock oi: any eom,bii:mtion thereof'. lf an outstanding 
Option ff an ··reason """" ·res or is te·· · · · ted ·.· catlf'•+·-4 or 'f. ·h·· es fSt k · · . · • or y ...... · . ,,, ... pr...... . •. . · _rmma •.. :or "'"' YM .. · ..... ·· .L $ ~ . o ·. oc am 
ac:quired upon the exercise of an OptiOn subject to a CO.tnpooy teputchase optfon and ate 
reputchi!sed by the Conipa•w fit the Optionee' s exercise price,. the shares .of Stock 
allocable to th~ unexetcis~ pqdion of sµch Option or ~µch repurcl1ased shares of Stock 
shall again be available for is_suance und~r the Plan; Howev~.r, ~e~pt as ~JU$ted 
pursuant to Section 4.2, in 110 event shall more than Five Million (5,00D,000) shares !>f 
St9Qk ht? ayil,jl~ble for issuance pursuant to the exercise of Irt.centive Stock Options {the 
"lSOSharelssuance Limif;);" · 

FURTHER RESOLVED: That the B9l:!l:d hereby te¢Qf11)11ends the approval ofSection 4J 
of the. Plani as so amended" to the :Sharehctldets of tbt,;: Qomp~ny; which approval may be by 
writtel1. consent in lieu of meetmgi the tecotd date there.for shall be the &:lte the wtittert consent is 
senUo the sh&r¢hPlderi:;; and it is heteby 

FURTHERRESQLVED: Th!,'it !ill additiol.lfil 2;t)QO.QOQ ~res of a,uth9rized butunissued 
shares of Common Stock, sul:!Ject to adjustment as pmvided by the PJan} $haU be reserved for 
i~suance upo11 the exercise of options griui.ted pur.suffilt to the J>hui bringing the tQW n11mber of 
slxares -0fCommon Stack authorized tJndet the Plan to s,ooo~noo; and it is hereby 

FURTHER RESOLVEJJ: That, upon receipt by the :Company from an option holder of 
:the full consideratiQn fn paym¢nt for ibe qpticm shares as set forth in any applicable -Option grant 
appi'oved by the Board pursuant to the Pinn, a.-certificate representing such shares resl.llting from 
$µ.ch option exercise shall be issued and delivered to the option hpl<fer1 and .auc.h. ,&hm'.~ sb!l.U .be 
duly authorized, validly issued, folly paid and ·non-assessable M.ates of the Common Stock of the 
CQropQ,ny~ 

CONFIRMATJON OF ISSUANCE OF COMMON STOCK TO ARNOLD AND 
LIEBERFARB 

Next, Mr. Grohman presented formal resolUtions with regard fo the confirmation of the shares 
previou~ly is;:;»«i to · c~rt~h:i filiareholdets: of fhe Compan'.y. After motion duly made by Mr. 
Gordon and seconded by Mr~ Phillips, the following resolutions were tiiianimously approved, 

WHEREAS: OnJune 8;2006t the Board of Director adopted written co~entresolutions 
whi:;r~by it £1.pprr;>ved the offer and .sale to certain accredited investors of up to. 1.421~57 l -sbru:es 
of Common Stock at a price of $350 per share; 

3 
123.633;0002iiS9229,,•1 

MOD-.DOJ 002985 

PHILLIPS0009290 

22.003 



).' 
WHEREAS: Subsequent to that rurtho:rization; the CP1IlPMY sold an aggregate of 

928~571 shares of Company C.ommon Stock a.t $3.50 pet share to Robert Arnold and Warren 
Lieberf'a,ft>; 

WHEREAS: The Board desires 'to rew~ the receipt 1\IJ,d <tdeqµ;:wy· of the consid~ration 
receive!l by the Company in comection with the sale and issuam:e of the Commpn St()ck to Mx;, 
Arnold and Mr. Lieberfarb; and now therefore, it is hereby 

RESOLVED: That the Boar<i of Directors hernby c<mfi:.:m~ th.~ receipt @d ooeqU<lCy of 
the consideration receiVed by the Company from Mr. Arnold for th¢ Company's issuance of 
'.857"142 ~hiires of Cotnm()n Stock to him and 1he consideration received by the Ct>mpa:ny from 
IVIt. Lieberfarb for the Co1llpany's issuance of 71,429 shares of Common Stock to him, and 
h~by confirms thal: the shares .Qf Cm:nm<m Srock i$~u~ w Mr. Arnold and Mr .. Lieberfarb are 
duly authorized, validly issued; fully paid, and non..,ru;sessable shares of the Common Stock of 
th¢Gomp@y. 

PRIVATE PLACEMENT OF SERIES A PREFERRED STOCK 

Mr. OrOhman then provided the Board with~ sttmm~. Qf the m«lerial terms of the. proposed 
Stock Purchase Agreement; the Shareholder Agreement, the Right of First Refwal and Co-Sale 
Agi;~ement IID4 th:e .l\lon-Assertion Agreement Mt. Winters p.tovided the Board with a SW1IDJary 
of the material terms of the Freedom of Operation Agreement, including: a description .of the 
limited remedies ava.ilaple to the Company in the event of a breach by Toshlba Corporation. A 
discussion tti'liong, the members of the Board then ensued regarding the terirts of the Vanous 
l\greem<mts. After eertain questimis and cilm:ifip~i}Q~ with.re!UJect to the various agreements and 
the re.~olutions presented. and after motion duly mad~ by Mr. Gordon and secanded by Mr. 
Phillips! t® followin~ resolutions were urutnimously approved, · 

RESOLVEP; Th!lt the issuance and sale by the Company of Seri~ A Preferred ·StPP.k at~ 
price of $3.1302 per slrar.e1 which is determined to be the fair market value· ofea-Oh ofsucb shat<lS 
a.s of the .date hereof, Md uporr the tei:m.s ancl conditions contained in the Stock Purchase 
Agreement by and among the Company, Toshlba Co,rporation, NCR Corporation and Deluxe 
Entertaimrient Servfoes Group Inc. in substootl&11y th(} fQrm l:ltrnc,hei:i. }i~(}t{J 8.'l ExJdbi~ B (the 
"Sibek Pu.rch.ase Agreement;) are hereby authorized .and. :approved m au respects (the ''Serie,vA 
Preferred Offering"}; ··im<i· it :is hereby 

FURTHER RESQL VED.: Tba.t the St9ck Purchase Agreement is hereby approved in 
substantially the form attached to these resolutions ;is. Exhibit B, together with sileh additions to, 
chMges in -\.:tr :<leletions from the fonn as ® atta~hed i:w the Pre~icient an4 Chief Executive 
Officer; the Vice President and Chief l•inanciat Officer; and the Vfoe Presklent and Chief 
Operating Officer, Qr any Q'.11e Qf them, may deem necessary or advisable (such signing to be 
~onclusive evidence thatsuch officer considers such additions. changes or deletions necessary or 
advisable), and that the President :and. Cblet B.l\'.®UU:VG .Qffic~r, the Vice President and Chief 
Firumcial D:lflcer, and the Vice President and Chief Operating Officer,. or ~ny one of them is 
hereby authorized to execute, deliver and perform on behalf of the Compa,1y the Stock Purchase 

( \ Agreement~ and itis hereby · ·· 
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1 '· FUR'THER RESOLVED: That the transaction agreements ctihtemplated by the Stock 
Purchase Agrt:ero~nt~ including, with(rnt lhriltfltWn, the SlwrehoJdi;:r Agt~em?nt iA $µQ$t@ti!llly 
the foti:i1 attached hereto as Exltibif . C; the Right of First Refusal and Co~Sale Agreement 
~boo hereto as Exhibit D, the Non~Asserlion Agreement in substantially the forn1 attached 
hereto a&· EXhibit E~ and the Freedom of Operation Agreement in substantially the fortn attaehed 
hereto as .Exhibit F (cqlfoctlve!y1 the "Ti4m.11.ct/1m.AgreementY'') .are he~by flpptQveQ' ln fill 
respects, togetbetWith such additions, changes Ot deletions from the form as SQ 1\ttaPhed as the 
Ptelliden.t Md Chief Executive Officer~ the Viet} President and Chief Financial Officer; and the 
Vfoe President :and Chief Operating Officei:, or arty either of them, may deem necessmy or 
advisable (such signing to be conclusive evkl.tme?~ tbllt mwh of.tic:~ cQn11iQ.ers §uch additions. 
changes or deletions necessary ot advisable), and that the Vic,e President and Chief Finanefol 
Qfflcer~ (\lld the Vice President and Chief Operating Officer, or either of them is hereby 
,authorized to execute, deliver and perform on behalf of the Company the Transaction 
Ag1'een1ents; and, it III hereby 

FURTIIER . RESOLVED~ That the Board hereby acknowlooges and approv(}s the 
conversion by Toshiba Corporation and Deluxe Entertainment Services Gr-0up Inc, .of their 
QQt1vt?rtible Promissory Notes into the Company's Series .A Preferred Stock~ and iti~ hereby 

FUR11IER; RESOLVED: That the Company hereby sets aside and reserves 
ll,580~812 shares ofits Series A Preferred :Stock, presently authoriied butunissuecl, for issWince 
under the Stock Purchase Agreement. wrocb s:l;µµl 1.riclude 1,597,35:3 shares to Toshiba 
Corporation and 399,338 Shares to Deluxe ErttertaJnment lietvi.ces Group Inc. upon the 
~pnversfon oftheit Convertible PromissoryNQtes? and it is h~reby 

FOE:rHBlt RESOLVED: That, uponreceipt:by the CPmpiuw from: each. sub.scriber of :the 
full consideraJion in payment for the subscribed shares as set forth in the Stock .Purchas¢ 
Agreemen; and upon tht! convex,sion by Toshiba Cbxporation and Deluxe Entertamn1eiitS:ervices 
Group Jnc. of their Convertible Promissory Note, a certificate representing 5uch shares a8 set 
forth in 'the Stock Purchase Agreement shall 1Je issued and delivered w e~h ~ubscrlb~r, and such 
shares shall be duly authorlZed, validly issued,f flllly paid and non-assessable shares of the Serles 
A Pref~n:ed ;$tppk ofthe Company; m1d lt is hereby 

FURTHER RESOLVED: Th~ the conversion of fhe Series A Preferred Stock into 
shares of thei Company's CotntlloU Smck pursuant to the terms of the Series A Preferred Srock 
and the issuance. o:f Common Stock upon such conver$hJ:n are hereby aµtlmrized m1d !!pp:rovecl; 
and it is hereby . . 

FURTHER RESOLVED: That the consideration received by the Company in exchange 
for the conversion .0fthe Series A Preferred Stock in:to the Common Stock is adequate; and it is 
hereby · 

FURTHER RESOLVED: That 'up to 11,:900~000 sbi:ites of the Company's Common 
Stock (as adjusted purs11~1Ho the terms of the Series A Prefoitcd Sfock) ate hereby reserved for 
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J -. 
jss11anee by the Company -upon ccmver~ion of the Series A Pt~forred Stoel<; from the authorized 
but unissued shares ofthe Company~s Common Stock; and it ishcreby 

. FURTHER RESOLVED: That the officers of th~ Coropany~Jointly and severally, at~ 
,h~re.'Qy authorized. and dfr~Q~Q ori, l>~lliiif of the Company,,. upon. converniq:ri of the Series A 
Preferred Stoel<, to issue and deliver; or ~\lSe to be issued and deliver~d; the sbflles of' the 
Common Stock of the Compai"ly referred tP: in the J:'c.m~goil'lg resolutions, and all of said shares 
When so issuedi shall be considered fully paid and non~aSsesSable; and it is hereby 

FURTHER RESOLVED: That the President and Chief Executive Officer; th:e Vfoe 
F:tesid~nt ;md Chief Financial Offi®t, and the Vice Presidentand Chief Operating Officer of the 
Company are hereby jointly and sev~.talJy authorized to 1ake all such steps and do all 'such acts 
@4 things as they sb&ll de~m necessary or advisable to c~tJY @t each of the foregoing 
resolutions, including without limitation, to proceed With the p}il)lS t-0 issue the Series A 
Pre:ferriS:Q Stock. pursuant to ·. the StoQls; i'l1tchase Agteement as presented 1o the Board of 
Director$, focluding, but notlimfted to, the making ofany and all payments; tbe execution of any 
necessary or advisable '.instruments~. c:ertificates, affi<fayit~. or other documents in. connection 
therewith, the signing or endorsement of any chec!cs, the posting of any bonds, and the payment 
()f ttn.Y fees in such Colmectlo11,, @'1 :ftom time fo time 10 t~e w:iy @4 all action to mak.e. execute. 
ver1t'y and n1e au applications, certificates, documents, ot other instruments, and to do any and 
all }!:Cf? wl;d¢li they shall deem ®Cessill}'. advisable or appropriate. in Qtd~r to<c!lrry out theintent 
and pmpose of any and all of the foregob1g resolutions; and his hereby 

FURTHER RESOLVED: That the President and Chief EXecutive Officer, th.e Vice 
P.re,sident and Chief Finan:~i_.µ Officer, and the Vi.Ge :Presidtint and Chief Operating Oiflc;er art:! 
each hereby Jointly and severally authorized .. and directed to execute, acknowledge, verify; 
deliver, file and publish Jn the naIDe @cl on hehalf of the Company. atte~red by its Secretary or 
othe:rwisei any arid all applications; teports1 statemetit~, issuet~s covenants. :resolutions, consents 
to servi~ qf proces~. powers of attotn¢y, i,wPQintments; designations, waivers ofhwing. bonds, 
and such other qm::uments and irtstnn:nents as _may be requfred, appropriate or ttdvisable under 
the Blue Sky laws or aecurities acts of su<?h jm:istifotions as they may deem uec~ssary. 
appropriate or advisable for the purpo8e of registering,. qualifyin15,. exempting or permitting the 
issu~ce and sale by tht:l Co.i:np?,11)' of: the Series A Preferrnd $tqck; and to 1na.ke any and all 
payments of exainitiatlon., -filirig, :registration and other foes, costs mid expenses an:d for the 
pmpuse Q,f t~illg any .and all further action which they shall de:em n~essary or advisable in 
.Connection with any ()fthe foregohigj and it is hereby 

FURTHER RESOLVED: That all actions t:a:k¢n to date by the officers; emplciyees and 
eth~r agf<'Ilts of the Company in CQnnection with these resolutions. including but not limited to 
negptiation_pf the term sheet for the isaunnce and sale of the Seri!!}s A Preferred Stock are hereby 
acceptedi rnti™d @d approved in allrespects. 
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CONFIRMATION OF DELUXE WARRANTS 

Ne'X't1 Mr. -Otoh:man introduced resolutions to confirm the wartants previously:issued to Deluxe 
EnteMimnent ~ervice:s Oroup Inc. After motion 4liiy tmtde by Ms. Can~ and sePo:n4~4 !>y Mt. 
Bay, the followlng resolutions were unanimously approved. 

WHEREAS: Otl February 12, 200&, the Board of Directors a:pptoved the l~suance o~ 
and the Company issued and deliver~~ a. warrant to D~luxe Entertainment Services OJ:Oµp Inc. 
(the "Deluxe fYql·r{lnt") entitling such warrant holder to purchase shares of common sWck or 
preferred stock to be issued in the Cmnpap.y's next equity fm~n~in:g equal to $200,000 divi®d 
by the applicable purchase price at such equity financiitg; · 

WHEREAS: The Series A Preferred Offering qµalifi~s as A Triggering Financing, as 
such tenn is. defined in the Deluxe Warrari:t, and .the BQ&rd .d~es to confirm the number qf 
Serles A P.t-eferrnd Stock subject to the Deluxe Warrant~ and it is hereby 

RESOLVED: That the numb.et of Warrant StQck subject to the Deluxe Warrant shall be 
63,~94 .mw~ of Series A Pr(}f~mid Stock and the 'purchase price per share p~yal:>le UPP1l exercise 
of the Deluxe Warrant shall be $3.1302:, the per share purch()Se ptice of the Series A Preferred 
Stock in the Series A Prefotted ()ff:eri11g; 

PURTHER :RESOLVED: ~t fu~ Qfficers of the CQmpauy are. hereby authorized tp 
make l'mch amendments to the Deluxe Warrant ,as· they deem necessary or desirable to reflect the 
nµmber .of shares of Wan:ant Stock and l'\1x<.:;}1a§~ Price set forth abPVI.! ~Ii to deliver such 
amended De.luxe Wattant to .the warrant holder; and it is hereby 

FURTHER RESOLVED: Thai 63,894 sh11tes ofihe Compan;P s Sedes A Prefetri::dStock 
i.µ:'e heretty teseryecj. for issuance up.Qn th~ exer(}ise of the Delwce Warrant from th~ a11th()IJ~ed 
but unissued shares o.f the Company•.s Series A Preferred S!Pc:k; ~nd tliat the Compatiy h~rcby 
r~erves flhd sets ~id~ ~. sufficient number Qf shares of the Company>$ Common Stock for 
i8suance by the Co,tt1.pany upon conversion ofllie Setfos A Preferred Stock pursuant to the terms 
of t11e Resta,ted Articles, ftom the authorized but unissued shares of the. Compf:lilY's Common 
Stock; and it is hereby 

FURTHER RESOLVED: That the officers of the Compauy, jointly and severally, are 
h~el'.)y ~uthotized and dir~ted on behalf of the Company to: (i) upon ~:x~rcise of the Deluxe 
Warrant~ to: fosue and deliver, or cause to be iasued and delivered, the sbaf(':s of the Serles A 
Preferred Stock .referred fo in th~ foregoing resolutions, wid all :of said shai:'l'lS wh~n so issued, 
shall be considereCl duly authorized,, fully paid and non~s:ess:able and (ii) upon t~ conversion 
of such Series A Pref<?rred Stock, to issue (Uld deliver, or cause to be issued and delivered. lbe -shares of the Common Stock ofthe Company referred to iq the foregoing resolutions, and all of 
said shares when so issned; sbidl ~e considered duly authorized, fully paida11d non .. assessable, 
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CONT.ENT LICENSE AGllEEMENTS AND WARRANTS 

Next, Mr. Groh.In@ presentecl formal resolutions with regard to the propQ~ed content Ucemie 
agreeme~ with Warner Bros. Digital Distribution and Pm:£11noilnt Pictfiles CQrporation. A 
discussion among the members of the BPm-:d then ensued regarding .the status ef t'b~ .llegotiatfons 
wi:tli the cont<::nt providers. After certain questions and clarifications With. respect to the 
resQlutfons presented~ and after motion duly irtade by Mr, Bay and S®Q1lcl¢d by Mt. Cane, the 
following: resolutions were unanimously approved. .. · .. . . 

RESQLVED: That the .President and Chi.ef Executive Officer, the Vice President and 
C)lief Financial Officer, and the \lice President aml Chief Operating Officer of the Company are 
hereby- jointly and severally authorized and directed to negotiate the terms of and enter into a 
Down:Load to Own and Video on Demi:tnd License Agr~~roent f1.PatalnO.IYIJ A,greeme.iit") wHh 
ParamQUllt '.PJctures Corporntion on behalfofthe Company; and i.t is hereby · 

FUR11:f.ER RESOLVED: That the Presfrknt and Chief Ex~utive O.ffie:er, the Vice 
President andChiefFtnancial Officer. and the Vice Pr~sident and Chi~f Operating Officer 9fthe 
Comp~niy :ate hereby jointly and severally authorized and dkected to negotiate the terms of and 
enter into a Video on Demand, Ele~o11ic Sell Through and Manufa~g On Demand 
Distribution License Agreement ('~ WB Agreement;) with. Warner Bros. Digital Distribution, a 
divlSiort;ofWarner Bros; Home Entertainment Inc. ('1WB") on behalf of the CQmpl:lJly; and it is 
hereby 

FURTHER RESOLVED: That the President and Chief· Exe.cµtive Officet1 the Vice 
President and Chief Financial Officer, apd the Vi.ce President and Chit::f ()pe1:c1.tlng Officer of the 
Coropauy aro hereby jointly and severally atJthorized and empowered; intbe name and on bi:ihalf 
of the Company; to negotiate~ exe~ute, and deliver, and t;ill!J$e the CQmpany to. perfon:n the 
Par.amountAgreement and the WB Agreement and all other .documents ot agreements oonteinplated 
therein or reJated thereto, in the fonn approv® py the President ao.d Chief Executive Officer, the 
Vice )?reSident and Chief Financial Officer~ or the Vice President and Chief Operating Officer, 

·· together with such changes therein @d additiQrul thereto 11s such officer, in .his solejudgm.el:lt, may 
approve (his execution thereof being d~.med conclusive evidence of approval :Of the firtal form 
thereof by such offic~'l' 11no l:>y the Board of Directors); and it i$ l1ereby 

FURTHER RE$0LV)ID: that the officers of the Copipany are here,by authorized to 
issu(l; on behalf of the Company, warrants to purchase up to arr aggregate of 500,000 shares of 
the Company's Common StC1tk e.C:ontent Licef#$1J Wqrrants") as CP.osideratiort fo:r any c;911t~nt 
license agreements to which the Company is a party; and it is hereby 

FUR'I'HE.R RESOLVED: That 500~000 shares of the Company's Common Stock are 
hereby reserved for issuance upon the exer<ihie of the Content License WattaP.t~ from the 
-authorized butunissued shares of the Company's Common Stock; and it is hereby 

FURTBER RESOLYEJJ: That issuance of a warrant to WB in connection with the WB 
Agreement granting tlw 11ght to purchase uptQ l1Il aggregate of 12.),052 shares (inyl11.sive in the 
500,0(lO share authorization set forth above} of the Company's Common Stock. whiChshall have 
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an exercise price: .of S3J~(}2, subject to adjustments set forth there~ and a ten year 1enn are 
hereby ratified, adopted, authorized and approved. and the officers pf the Ctunpany or any of 
them m:e her¢by authorized and dire~ted, for and in the name of the CompaTiy~ to e~Ql.ite, 
deliver, illl.d perform all ofthe Compatiy'S obligations: under the warrant with such cfumges as the 
f}xecuting offi.ce:t'Of~ Cm:.t:iji®Y i.n"his sole judgtnenti may appr9v~ {hi& exe:cutfon thereof being 
deemed conclµsive evidence of such approval); and it is .hereby · 

RESOLVED FURTIIER: That all :actions taken to date by the officers, em:ploye¢s and 
.other agents of the CQmpany iti g>nnection With these resoludon$, h1clq(Jing but not limited to 
negot:iadon ·of the Param0Ui1t Agreement and the WB Agreement are hereby accepted, ratified 
and approv~g in the entirety. 

APP!lOVAL OF SUB~SDBLEASJ£ 

Mr. Douglass then described fot the Board the materlal ternrs of the Sub·.Sublease with the 
Professi<mal Ba,sketball Cltih, LLC, including :the payment terms and the length Qf tb~ prgposec{ 
wblease. Mr. Grohman. then intr-Oduced the following.resolutiom which. after motion dulymatle 
by Mr. PhiUipsood :secor,i(}ed by Mr. Bay. were unanjrom1sly ~pproved. 

WHEREAS: Th~ :Board. d.eeins it to be in the Company's best it'.J.ty~st to enter into.a Suh~ 
Sublease Agreement .(!'9.u/J.!Su.blease'') with The Professional Basketball Club, LLC (the 
HLandlr!r.tf'') f:m- approximately 22,Q22 r~p.W,{lle square Teeton the t®."!th (1 Oth.) ijo9r 9f the 
Waihi.ngton Mv.tµal lower located at 1201 Third Avenue~ Seattle, King Cpin.1ty) Washh-.gton, 
with such Sult"SY1.>lfi'®e to commence on .a. d~ uot ~~lier than October l 1 2IJ08 and l'lot Jiqer 
thl:!ll October 31, 2008, to be derettilitied by Lamllord (the 1YJ.ommencement Diite") and to 
~$$W)'.Ie all of the: l,andlord's pljligations arising after the·Co~ncement Date under 'the Master 
Lease ~nd the Master Sublease· attached to the Sttb"Su)Jlease presented at the meeting as 
Exhibit G; lU1cl it i..<J hereby , · 

_, -· RESOLVED; That the Board of Directors hereby approve the tertns of the SUb-S:ubl~ase 
Agreement ill substantially the form-attached hereto as Exhfbit G ineluding thepaymertt of monthly 
rnnt Q.f$42,2DS.83:·untit the termination of the tertn onD~~:tnbt\lr a1, 2010; 

~R RESOLVED·; Th!:lt the appropriate officets nfth~ Company are, and any one 
of them is,- herehy authorized and empowered, in 1he name and on behalf of the Company, to 
negotiate> execute! and. deliver, and cause the ComPilllY to perform theSub"Subloo.seAgree1IlePtand 
all other dociltl1ents .or agreements contemplated t~rein or related therero, in the form approved, 
tQg~r with such chang~ thei;eiµ and additiortS: lhet¢tQ ~11 the:} officers ofthe Cotllpany~ in bis o! 
her·sole judgment, may approve (his or her exem.ftiol! th~of being deemed conclusjve eVidenee of 
approval of the ffoalform thereof by such(Jfti~r and by the Board. of Directors). 
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. ··'· ··-. CONFLICT OF INTEREST TRANSACTION WITH MARKE. PIIILI.lPS 

At the request of Mr. Grofilnan, Mr. WintetS' pt:ovided the :i:nem.ht'll'.S oftheJ3oard with a SU1llroary 
'ofth~>matetfal forms of the proposed hitetested party trarisactiQns with Mr. PhiUips, including a 
SWl'.ltl1~ry of't:he payment terms and the indemnity provisions of the, V'atiQµs itt:t:YJ(~ptµaJ pr()~rty 
contribution and license agreements. Mr. PhiHlps and Mr. Winters answeted several questiQns 
from Mi\ Bay ~g~cUng thy interested party tr:answ~tiP~ ~t:t~r. wljich the meeting recessed at 
approximately 3 :35 p.m. 

The meeting JeCQnvened at approximately 4:00 p.m. for the purposes of considering the qo:u'.flfot 
of interest trtm~a<.<tlons with Mr. Phillips and Mr, Gordon by the two qualified directors~ Mr. B~y 
and Ms. Cane, Participating in the reconvened portion offue meeting wen~ Mt, Bay, Mr. Cane~ 
]yfr. DQUg)ass, Mr. Qr9hman, 1\.1t. Winters and Mr. Lin. Mr. Buy ~sed, a:nd Mr, Winters 
answered, a number of questions regarding the vatious tfit¢1le¢:lual property agi-eements, 
in,du'ding the structure of the tramiaotjons with Mr. Phillips, Following thi~ 4i~l1:3.sion, 
Mr. Gtohman presented formal resolutions with regard w the proposed ltansactioris between the 
Company and Mr:: PhJ1lips. After ·certain questions and clarifications With respect to the 
r~sol11tions presented, and after motion duly made by Mr; B:ay and .seconded by Ms. Cane; the 
:following resolutions were &pproved by the qualified directors of the Q>mpany .. 

WHBR:EAS: Mark E, Phillips, the President, Chief Executiv~ Qffiper, Chief Te9hnology 
O:fficer and a Director oftlie Company l:s tbe owner of. or has exclusive tights to certain i'nventions., 
teclmology .ancl other intellectual property tlmt is c111nntly used by. licensed to, er useful to the 
Compari;y (the "Phil.lips1P'.); 

WHEREAS: The Board had ptevfously dis¢ussed and approved at its July 9, 2008 
n:1eeUn.g the Company's acqJJ.isitiQ11 of the. Phillips IP by acquirl.n~ 100% of. the. stock of 
AnythillgBQX Incorporated ("A.nytliingBox''), a Company Wholly o"Wned by Mr. Phillips that was to 
own certaiu Phillips IP~ pursuant to th~ ~Pl'ls of a: stockpurchase agreem~nt and tbl}t:ll::quisition of a 
license agreement·~tween Matk Phillips and.the CompUny for certain Phi1Ups1P; 

WHEREAS~ The Compants Series A Preferrro Stock Puroha5e Agreement requires the 
COlilpany to acquire by ®signro~JJ,t :certain Phillips TP and by licepse certain o:ther Phillips IP as a 
precrindi.tion to closing the is$uance and sale of the Series A Preferred :Stock pursuant to that Stock 
PurchWle Agreement; 

WHEREAS• Mark Phill,ips has. agreed to CQntdbute to the Company his righ,~ title £}nd 
jnterest in and to certain of the :Phillips IP pursmmt to the tenns of" a Contributfon and Assigm:n@l: 
Agreexn~nt and Assignrnen1 w:id Gfa,ntbaek License: Agrewrent pi:es~ted at the meeting as 
ExhibitH (collectively. the "IP Contributkm Agreements'") and fu licen_se eertron other Phillips IP 
io the Company pl,lrsµant to the terms ef a Contribution .and License Agn::eme,\lt and Li.cense 
Agreement preiented at the meeting as E~hibit I (collectively, the .. IP Llcens~ Agteenients.') {the 
Contribution and Assigwu~11t Agreements and the Contribution and License AgJ:eements 
collectively as the nPhillips TmMficti.on Documents" and the transactions contemplated therein. 
ooIIeetively as the "Phillips TtahSf#:!iM'');, 
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WHEREAS: MJll'.lc Phillips has.ptovid~ the: BQ!!,rd with the requited discfosu:re of' his 
c;onflictlng i.Irtetestin the proposed transaetion ~tequit¢Q l.lhderltCW 23BJ.llt'700(4) and the Beard 
deetti$ ,it advlsi.t.1)1~. and in the ®st ~_r~st {)f the Company and. its shwc:?holciers to acquire the 
:Phillips IP pursuant to the terms of the IP<Contributlo.n Agreements and the lP Licens~ Agreements, 
the material provisions of which have been previously d,i@µs~dw'ith each member of the ~ard; 

WHEREA~: ;Becau8e Kenn Gord011 fa an employee and offi~ <:>f tQ,e Company, he is 
playing no pad; directly or inditeetly; irt the deliberations or vote by the Boartl concenling the 
Phillips Transaction; it is bt<i:e;[Jy 

RESOLVED: . That bec®s~ Mf.ltlc ,PliUlips is a director an.d officer ofthe Company, the 
proposed acquisition by the Company of the Phillips<IP constitutes a. "direc1Pr's con;flicting interest 
tiwwaction~ ~~ as such wnu Js defined in RCW 231J.01).700(2J and the Board hereby iwknowledges 
that. appi;qval by the di.rectors of the Company (ex.eluding that of Mr. PhilUps and Mt, Gordon) to 
these reSQlutions as it teh®s to the. P}lillips Transaction fa being giyen only after disclooure of the 
existence of the n~ture of the conflicting interest concerning Mr. Phillips and the employment 
relationship b~tw~n the Company and Mr; Gordon; andit is hereby 

. FURTHER RESOLVED; That b~caU® Mr.. ,Phillips and Mr. Gor®n me playing no part, 
dlrectly' or indirectly, in the deHberations ot vote by the Board ooncertrlng the Phillips ·rr~action 
anQ the remaining ditect9rs~ Mi; Anthony 13ay and ~. J(yleen Cane" ·consUtute ''qufilificd 
directors/' as such term. is defined in ROW 2trB.OB,720(4)~ apd are at least two in number, the 
approval of @h of the :Phillips Ti:l:lllS~ctionS has been dfectecl :in accordance with RCW 
23B.08.720; and it1shereby 

:FURTI:IER RESOLVED: That the qllillified directors of the Company have ~onsidered the 
fiu.w:i9i~ and sttategi<: benefttis to the Company of <mtering intn the Series A Prefer.raj Stock 
Put¢hase Agreement and au the agreements and '.transactions contemplated therein, including the 
Phillips TJ.'~ctfon and the Phillips Transaction Documents, E!lld believes they are in the 1'~1: 
interest of the Company and shareholders holdilig qualified shares notwithstanding the conflict of 
interest and the dilution to existing Company shareholders~ and it is hereby 

FURTHER RESOLVED: That the q®H~i:l dlrootors of the Board of Dii:ect<>rfi hereby 
approve the acquisition of' the Phillips IP fr1 all rospec.tsi and the fOtm, temisi and provisions of the 
IP C<;>t1tti\J:µtj(.)11Agreements by .amJ ~ong MarkPhiUips im4 the CQmpanyin substantially th~ form 
attached hereto as ,Exhibit ,!!. including atl exhibits and schedules and agreements littach~ ther<;:to 
t:ind 1;ontemplnted thereby, together with_ fill9'.4 roodificafions or ame11dmfln.ts to the JP Contribution 
Agreement.ii ·asfhe Vice Presidentand Chief Financial dffi:Cer shall approve,, and it is hereby 

FlJRTIIER RESOLVED: That the qualified dir~tors of the Board of Dlrecto.rs hereby 
approvetheimiuanceofll,401,196 $h~(}l) offhe Company's common stock, having an agreed value 
of Th.irty-.Bight Million Nine htmdi'«t thousand Dollars ($.38,900,000) in the aggregate {the "Equity 
J!gy.menf') to Mt Phillips, ·and that~ upon re~ciJrt by the Company of the IP Contribution 
Agreement1t which represent the :full consideration in payment fot the shares, a certificate 
repres~nting i;µch 'shares shall b!.l ii:;sµed and delivered to Mr, Phillips, and such shares ~hl\11 be 
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dtJly ~uthorized, validly issued, fully paid and rtoli,,,asse~ablc shares of the Common Siovkoftlie 
Company; anditis hereby · 

FURTHER RESOJNED: That ihe qualified directors of the Board of Directors hereby 
approve fheterms of the IP LlcenseAgreeinents l:Jetween :Phillip~ cmdthe Company in subst~ti~ly 
•fhe form :attached hereto as Exhibit I including the paytnent of :rnyalties of up to $5,-00Q,OOO over .a 
four year pi;dpg fromthe date ofthe .Licepse Agreement purslitint to the paym<mt s9hedule set forth 
in th~JP UcenseAgreements; anditis hereby ·.. · · 

Ff.Jkf.HER. RESOLVED: That the Vice President and Chief Financial Officer is hereby 
authorized .anti empowered, in the narrie and on behalf of the Cqmpcwy; 10 negotiate, execute, and 
deliver, and cause· the Company to perfQmi the Phi.Hips Transactfon· Documents and all dther 
c;locuments or agreements contemplated therein or related. ther{)to, in the Joun apprQYeA l>y the Vice 
President l!D4. Chief Financial Officer, together with such: :changes therein and additions thereto as 
the Vice President and Chief Fin;andal Officer~ in his SQli:! jv.dgt:nent, ipay appmve (his: ex~cution 
thereof being d.eeIDGd. conclusive evidence of approval Oftlie final form tb..ereof by such officer and 
bythe:Board ofDirect,ors); and itishereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Qf:fiper is hereby 
authorized and empowered, in the name and on behalf of the Company to do all -01her things and 
acts, tQ ('?X~cute and deliver all Qt}ier instruments~ itocumeJJts, imhedules. exhibits. and ~eytffif--ates 
and to pay all cos&, fees and taxes as the officer, in.his sole judgment, .may deem necessary, ptQper 
qr advisable m o~der. to carry out . and ®ll1Ply. with the pmposes ®P intent of the foregoing 
resolutions; and that all acts and deeds of such officer which are consistent with the purptises and 
intent ofthese r.esol11tions lie and they are hi::teby, fo. ajl respectsf avproved~ I'atifi~. C{Jnfurnecl and 
adopted as the acts and deeds of the Company. · 

MARK PHILLIPS EMPLOYMENT AGREEMENT . -- - - - .. -·-. 

N¥Xt. Mr. Grohmmx 4escribed fo1· the qµalified directors 1he material term!'l 9£ the :employment 
agreement with Mark PhiH1ps. After certain questions and clarific:a.tfoh$ with respect to the 
emp_l<mnen.t agreement, and a1:for motion duly made by Mr. Bay and seconded by l\1s. C11!1~. the: 
following resolutions were approved by the qualified directors ofthe Comp<lby; · 

RESOLVED; Thatthe qualified directors of the Company ~reby authorize and approve 
the E!llployment Agrei;m\eP:t between the Comp~11.y and Mal'k E. PhU.Hps ("Employment 
Agteemenf') in substantially the form attached hereto as ExhilJit J, generally providing for a 
salary pf $$00;000 per year a.no. ~ev~rnnce consisting Qftwo ye1\r$ u~n tenninatfon µn~r cerb:tin 
circumstances·· as ®scribed in th.e Ernplqymeiit Agxeement, Md certain other benefits as 
4e.scribed the.rem; mic!- it is hereby 

FURTHER RES:OLVEP: That the Vice President and Chief Financial Officer or the 
Vice President and Chief Operating Of:ficet .of the Company is hereby authorized and directed~ 
for and in the Il.fll1'.le of and 01.1 behalf Qf tpe Company> to exe®tr;:. <,:l"'liver and perform on behftlf 

{(- -_ of the Company the Employment Agreement with Mr. Phillips and t.o: foke any and all other steps 
.~ ~ ·' 
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and to do any @d all other things, which he may de¢m ne~~~s~y -Qr advisable ln order tC> 
effectuate the purpose of the foregoing resolution. ·. ·· 

KENN GORDON LOAN 

Next, Mr. Douglw;s desctlbed for the qualified directors thee m&terial ttnns of the $horHerm loan 
provided by Mr. Oordun to th¢ Cornpaµy. After motion .duly ui@e by Mr. Bay and s~on®d by 

· Ms; Cane, the following :resolutions were approved by the qualified directors ofthe Company. ··· 

RESOLVED: That the qua:llfied directors of :the Company hereby authorim and approve the 
terms of the shorHerm loan by K~IJJl Gordon to the Co1llpany in the pt:incipal arnciunt of 
$ t f 0,000 hearing Interest at Prime + 1% .and subject to a 1% loan fee; · 

FUR'IHER RESOLVED; That the Vice President and Chief Finandai Officer of the 
Compoo.y is hereby authorized anc} dkected., for roid 1n the name. Qf a.nd Ql.l: be}lalf of the 
Company; to execute and deliver any loan agreements to Mt. Gordon and to take any and all 
other steps and to do any and all .other things which he may cl~ll1 necessaxy or advisable in ord.er 
to e£fe-0tuate the purpo.se of the foregoing resolution. ·· 

GENERAL 

RESOLYEb: Thatfue Vice :President and ChiefF:inancial Officer:ofthe Company is hereby 
authorized mi<i directed, in the n,am~ of mid on behalf of th~ Ci:nnp~~ to execute •@4 cf~]iver ·any 
and. all certificates; a:gr~ments and other doc:uments and take any and all other steps ani:l do any and 
all other things V\ihich lie deem. necessary· or advisable, including witliPl.lt: Umitatfon the plaq;mg ()f 
theCoIDpanys coij)otate seal on.any documents: or certificates, in orde:r to effectuate the pm-po$ Qf 
the f{)regohm resoh.i.tiQnS; aml the performMce pf gQy such acts and the <mem~tion and delivery by 
him of ·any such certificates, agreements and other documents shalt conqiusively establish. the 
authority of $Uo)1 officer .1herefor, 

There beirigno fwth<::rbusiness, the m~ethJgwas adjourned. 

DATED this 11th da,yof$eptember2008, 

Matk E.;Phillips 
Chairman o!the Boatd 
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MINUTES OF THE MEETING 
OF THE BOARD OF DIRECTORS OF 

MOD SYSTEMS IN CORPORA TED 

SEPTEMBER 24, 2008 

A meeting of the Board of Directors of MOD Systems Incorporated (the "Company") was held 
on September 24, 2008 commencing at approximately 12:50 p.m. in Seattle, Washington. Mark 
Phillips, Anthony Bay, Kenn Gordon and Kyleen Cane were in attendance by conference 
telephone in accordance with Section 23B.08.200(2) of the Revised Code of Washington and 
pursuant to Article II, Section 2.14 of the Company's Bylaws. Also in attendance by conference 
telephone was Tom Grohman, Steve Winters and William Lin from Lane Powell PC, outside 
legal counsel to the Company, along with David Douglass, the Company's Vice President and 
Chief Financial Officer. Mr. Phillips acted as Chairman of the Board and Mr. Grohman acted as 
Secretary to the Board. Notice of the meeting had been waived pursuant to Article II, 
Section 2.10 of the Company's Bylaws since all members were in attendance without objection. 

Mr. Phillips called the meeting to order and asked Mr. Grohman to provide the Board with an 
overview of the agenda for the meeting. Mr. Grohman reviewed for the Board the matters 
approved by the Board at its meeting on September 17, 2008 and the desire to have the Board re­
confirm their prior approval due to certain revisions that had been made to the previously 
approved documents during the past week. Mr. Grohman also reviewed for the Board the 
proposed agenda items and resolutions for the meeting, which had been distributed to directors in 
advance of the meeting along with copies of each of the proposed agreements. 

AMENDED AND RESTATED ARTICLES OF INCORPORATION 

Mr. Grohman then described for the Board the revisions made to the Company's Amended and 
Restated Articles of Incorporation since the date of the Board's last meeting on September 17. 
Mr. Bay asked a number of questions regarding the proposed amendments to the Amended and 
Restated Articles of Incorporation, which were answered by Mr. Grohman to Mr. Bay's 
satisfaction. After motion duly made by Mr. Bay and seconded by Mr. Gordon, the following 
resolutions were unanimously approved. 

WHEREAS: The Board of Directors at its special meeting of the Board on September 
17, 2008 adopted and approved amendments to the Company's Amended and Restated Articles 
of Incorporation in connection with the proposed offer and sale by the Company of Series A 
Preferred Stock; 

WHEREAS: Subsequent to that meeting, the Company engaged in further discussions 
regarding the amendments to the Amended and Restated A1iicles of Incorporation in connection 
with its discussions with the investors in the Series A Preferred Stock financing; 
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WHEREAS: The Board of Directors have reviewed the changes made to the previously 
1- approved form of Amended and Restated Articles of Incorporation and desire to re-confirm its 

prior approval; now therefore be it 

RESOLVED: That the Board of Directors hereby adopts and approves the Amended and 
Restated Articles of Incorporation, substantially in the form presented at the meeting and 
attached hereto as Exhibit A (the "Restated Articles"), to among other things: (i) increase the 
number of shares of common stock of the Company authorized to be issued to 50,000,000, (ii) 
increase the total number of shares of preferred stock authorized to be issued to 11,900,000, of 
which 11,900,000 shares are to be designated as Series A Preferred Stock, and (iii) designate the 
rights and preferences of the Series A Preferred Stock, including conversion rights, and together 
with such additions, changes or deletions from the form as so attached as the President and Chief 
Executive Officer, the Vice President and Chief Financial Officer, and the Vice President and 
Chief Operating Officer, or any one of them, may deem necessary or advisable, and hereby 
recommends the approval of the Restated Articles to the shareholders of the Company, which 
approval may be by written consent in lieu of meeting, the record date therefor shall be the date 
the written consent is sent to the shareholders; and it is hereby 

FURTHER RESOLVED: That the Company hereby creates a series of preferred stock 
designated as Series A Preferred Stock consisting of up to 11,900,000 shares (the "Series A 
Preferred Stock"), of which the preferences and relative, participating, optional and other special 
rights, and the qualifications, limitations or restrictions on such preferences and rights shall be as 
specified in the Restated Articles; and it is hereby 

FURTHER RESOLVED: That upon the approval of the Restated Articles by the 
shareholders of the Company, the officers of the Company, or any of them, are hereby authorized 
and directed to execute and file with the Secretary of State of Washington said Restated Articles 
and to take such other action in connection therewith as such officers shall in their discretion 
deem necessary or advisable to effectuate said Restated Articles. 

PRIVATE PLACEMENT OF SERIES A PREFERRED STOCK 

Next, Mr. Grohman described for the Board the changes to the Series A Preferred Stock offering 
documents that were made subsequent to the Board's approval on September 17, 2008, including 
a requirement for the Company to obtain a second studio content license as a new condition to 
closing. A discussion among the Board members then ensued regarding the timing of the 
transaction and the ongoing negotiations with Paramount Pictures Corporation regarding the 
second studio content license. After motion duly made by Mr. Gordon and seconded by Mr. 
Phillips, the following resolutions were unanimously approved. 

WHEREAS: The Board of Directors at its special meeting of the Board on September 
17, 2008 approved the issuance and sale by the Company of Series A Preferred Stock at a price 
of $3 .1302 per share and approved the form of Stock Purchase Agreement by and among the 
Company, Toshiba Corporation, NCR Corporation and Deluxe Entertairunent Services Group 
Inc. (the "Stock Purchase Agreement"), the Shareholder Agreement, the Right of First Refusal 

(\ and Co-Sale Agreement, the Non-Assertion Agreement, and the Freedom of Operation 
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Agreement (collectively with the Stock Purchase Agreement, the "Series A Transaction 
Documents"); 

WHEREAS: The President and Chief Executive Officer, the Vice President and Chief 
Financial Officer, and the Vice President and Chief Operating Officer and the Company's legal 
counsel have negotiated and finalized the terms of the Series A Transaction Documents, copies of 
which have been re-distributed to the Board; 

WHEREAS: The material revisions to the Series A Transaction Documents have been 
described to the Board and the Board desires to confirm its prior approval of the Series A 
Transaction Documents, notwithstanding the revisions that have been negotiated and made by 
the President and Chief Executive Officer, the Vice President and Chief Financial Officer, and 
the Vice President and Chief Operating Officer and the Company's legal counsel; now therefore 
be it 

RESOLVED: That the Stock Purchase Agreement in the form presented at the meeting 
and attached as Exhibit B, the Shareholders Agreement in the form presented at the meeting and 
attached as Exhibit C, Right of First Refusal and Co-Sale Agreement in the form presented at 
the meeting and attached as Exhibit D, the Non-Assertion Agreement in the form presented at 
the meeting and attached as Exhibit E, and the Freedom of Operation Agreement in the form 
presented at the meeting and attached as Exhibit F, are each hereby authorized and approved in 
all respects, together with such additions to, changes in or deletions from the forms as so 
presented as the President and Chief Executive Officer, the Vice President and Chief Financial 
Officer, and the Vice President and Chief Operating Officer, or any one of them, may deem 
necessary or advisable (such signing to be conclusive evidence that such officer considers such 
additions, changes or deletions necessary or advisable), and that the President and Chief 
Executive Officer, the Vice President and Chief Financial Officer, and the Vice President and 
Chief Operating Officer, or any one of them is hereby authorized to execute, deliver and perform 
on behalf of the Company the Series A Transaction Documents; and it is hereby 

FURTHER RESOLVED: That the President and Chief Executive Officer, the Vice 
President and Chief Financial Officer, and the Vice President and Chief Operating Officer of the 
Company are hereby jointly and severally authorized to take all such steps and do all such acts 
and things as they shall deem necessary or advisable to carry out the foregoing resolution, 
including without limitation, to proceed with the plans to issue the Series A Preferred Stock 
pursuant to the Stock Purchase Agreement as presented to the Board of Directors, including, but 
not limited to, the making of any and all payments, the execution of any necessary or advisable 
instruments, certificates, affidavits, or other documents in connection therewith, the signing or 
endorsement of any checks, the posting of any bonds, and the payment of any fees in such 
connection, and from time to time to take any and all action to make, execute, verify and file all 
applications, certificates, documents, or other instruments, and to do any and all acts which they 
shall deem necessary, advisable or appropriate in order to carry out the intent and purpose of any 
and all of the foregoing resolutions. 
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INFORMATION IUGHTS AGREEMENT 

Mr. Grohman then described for the Board the terms of a proposed information rights agreement 
between the Company and the founding shareholders of the Company, which entitles such 
shareholders to certain financial information and reports regarding the Company. After motion 
duly made by Ms. Cane and seconded by Mr. Gordon, the following resolutions were 
unanimously approved. 

RESOLVED: That Board of Directors hereby approve the Information Rights Agreement 
between the Company and its founding shareholders, Mark Phillips and Anthony Bay, substantially 
in the form presented at the meeting and attached as Exhibit J, pursuant to which Mr. Phillips and 
Mr. Bay will be entitled to certain financial information and other reports regarding the Company, 
and it is hereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby 
authorized and empowered, in the name and on behalf of the Company, to execute and deliver the 
Information Rights Agreement in the form approved, together with such changes therein and 
additions thereto as the Vice President and Chief Financial Officer, in his sole judgment, may 
approve (his execution thereof being deemed conclusive evidence of approval of the final form 
thereof by such officer and by the Board of Directors). 

At this point, Mark Phillips and Kenn Gordon exited the meeting. 

CONFLICT OF INTEREST TRANSACTION WITH MARKE. PHILLIPS 

At the request of Mr. Grohman, Mr. Winters described for Ms. Cane and Mr. Bay, the qualified 
directors, the revised structure of the transaction with Mr. Phillips that was previously approved 
by the qualified directors. Mr. Winters also noted for the qualified directors that the payment 
terms previously approved by the qualified directors on September 17, 2008 remained the same. 
Mr. Bay then asked several questions of Mr. Winters regarding the revised structure and Mr. 
Winters answered the questions to Mr. Bay's satisfaction. After motion duly made by Mr. Bay 
and seconded by Ms. Cane, the following resolutions were approved by the qualified directors of 
the Company's Board of Directors. 

WHEREAS: The qualified directors of the Board of Directors at its special meeting of 
the Board on September 17, 2008 approved of certain interested party transactions between the 
Company and Mark E. Phillips, including a Contribution and Assignment Agreement, an 
Assignment and Grantback License Agreement, a Contribution and License Agreement, and a 
License Agreement (collectively, the "IP Agreements"); 

WHEREAS: Subsequent to that meeting, the Company and Mark E. Phillips engaged in 
further discussions regarding the terms of the IP Agreements and made changes thereto, 
including removal of the grantback license to Mr. Phillips with respect to the intellectual 
property assigned to the Company; 
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WHEREAS: Under the revised structure, Mark E. Phillips has agreed to contribute, assign 
and deliver to the Company his right, title and interest in and to certain of the intellectual property 
and technology pursuant to the terms of a Subscription and Contribution Agreement presented 
substantially in the form presented at the meeting and attached as Exhibit G (the "Subscription 
and Contribution Agreement") and to exclusively license to the Company certain patent 
applications and related software technology to the Company pursuant to the terms of a License 
Agreement substantially in the form presented at the meeting and attached as Exhibit H (the 
"License Agreement") (the Subscription and Contribution Agreements and the License Agreement 
collectively as the "Phillips Transaction Documents" and the transactions contemplated therein, 
collectively as the "Phillips Transaction"); 

WHEREAS: Mark Phillips has provided the Board with the required disclosure of his 
conflicting interest in the proposed transaction as required under RCW 238.08.700(4) and the 
qualified directors of the Board deem it advisable and in the best interest of the Company and its 
shareholders to acquire the intellectual property pursuant to the terms of the Phillips Transaction 
Documents; 

WHEREAS: Because Kenn Gordon is an employee and officer of the Company, he is 
playing no part, directly or indirectly, in the deliberations or vote by the Board concerning the 
Phillips Transaction; it is hereby 

WHEREAS: The qualified directors of the Board of Directors have reviewed the 
changes made to the previously approved transaction structure and forms of IP Agreements and 
desire to re-confirm their prior approval of the interested party transaction with Mark E. Phillips; 
now therefore be it 

RESOLVED: That because Mark Phillips is a director and officer of the Company, the 
proposed acquisition by the Company of the Phillips IP constitutes a "director's conflicting interest 
transaction," as such term is defined in RCW 238.08.700(2) and the Board hereby acknowledges 
that approval by the directors of the Company (excluding that of Mr. Phillips and Mr. Gordon) to 
these resolutions as it relates to the Phillips Transaction is being given only after disclosure of the 
existence of the nature of the conflicting interest concerning Mr. Phillips and the employment 
relationship between the Company and Mr. Gordon; and it is hereby 

FURTHER RESOLVED: That because Mr. Phillips and Mr. Gordon are playing no part, 
directly or indirectly, in the deliberations or vote by the Board concerning the Phillips Transaction 
and the remaining directors, Mr. Anthony Bay and Ms. Kyleen Cane, constitute "qualified 
directors," as such term is defined in RCW 23B.08.720(4), and are at least two in number, the 
approval of each of the Phillips Transactions has been effected in accordance with RCW 
23B.08.720; and it is hereby 

FURTHER RESOLVED: That the qualified directors of the Company have considered the 
financial and strategic benefits to the Company of entering into the Series A Preferred Stock 
Purchase Agreement and all the agreements and transactions contemplated therein, including the 
Phillips Transaction and the Phillips Transaction Documents, and believes they are in the best 
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interest of the Compa11y and shareholders holding qualified shares notwithstanding the conflict of 
interest and the dilution to existing Company shareholders; and it is hereby 

FURTHER RESOLVED: That the qualified directors of the Board of Directors hereby 
approve the acquisition of the intellectual property from Mr. Phillips in all respects, and the form, 
terms, and provisions of the Subscription and Contribution Agreement by and among Mark Phillips 
and the Company in substantially the form presented at the meeting, including all exhibits and 
schedules and agreements attached thereto and contemplated thereby, together with such 
modifications or amendments to the Subscription and Contribution Agreement as the Vice President 
and Chief Financial Officer shall approve, and it is hereby 

FURTHER RESOLVED: That in cmmection with the Subscription and Contribution 
Agreement, the qualified directors of the Board of Directors hereby re-affirms its prior approval of 
the issuance of 11,401,196 shares of the Company's common stock, having an agreed value of 
Thirty-Eight Million Nine hundred thousand Dollars ($38,900,000) in the aggregate (the "Equity 
Payment") to Mr. Phillips, and that, upon receipt by the Company of the Subscription and 
Contribution Agreement which represent the full consideration in payment for the shares, a 
certificate representing such shares shall be issued and delivered to Mr. Phillips, and such shares 
shall be duly authorized, validly issued, fully paid and non-assessable shares of the Common 
Stock of the Company; and it is hereby 

FURTHER RESOLVED: That the qualified directors of the Board of Directors hereby 
approve the terms of the License Agreement between Phillips and the Company in substantially the 
form presented at the meeting including the payment of royalties of up to $5,000,000 over a four 
year period from the date of the License Agreement pursuant to the payment schedule set forth in 
the License Agreements; and it is hereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby 
authorized and empowered, in the name and on behalf of the Company, to negotiate, execute, and 
deliver, and cause the Company to perform the Phillips Transaction Documents and all other 
documents or agreements contemplated therein or related thereto, in the form approved by the Vice 
President and Chief Financial Officer, together with such changes therein a11d additions thereto as 
the Vice President and Chief Financial Officer, in his sole judgment, may approve (his execution 
thereof being deemed conclusive evidence of approval of the final fo1m thereof by such officer and 
by the Board of Directors), and it is hereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby 
authorized and empowered, in the name and on behalf of the Company to do all other things and 
acts, to execute and deliver all other instruments, documents, schedules, exhibits, and certificates 
and to pay all costs, fees and taxes as the officer, in his sole judgment, may deem necessary, proper 
or advisable in order to carry out and comply with the purposes and intent of the foregoing 
resolutions; and that all acts and deeds of such officer which are consistent with the purposes and 
intent of these resolutions be and they are hereby, in all respects, approved, ratified, confirmed and 
adopted as the acts and deeds of the Company. 
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( MARK PHILLIPS EMPLOYMENT AGREEMENT 

Next, Mr. Grohman and Mr. Douglas summarized for the qualified directors the changes made to 
the previously approved Employment Agreement with Mr. Phillips. A discussion between Mr. 
Bay and Mr. Douglas then ensued regarding the details of the changes to Mr. Phillips' 
employment agreement. After motion duly made by Mr. Bay and seconded by Ms. Cane, the 
following resolutions were unanimously approved. 

WHEREAS: The qualified directors of the Board of Directors at its special meeting of 
the Board on September 17, 2008 approved of a form of employment agreement with the Mark 
E. Phillips; 

WHEREAS: Subsequent to that meeting, the Company and Mark E. Phillips engaged in 
further discussions regarding the terms of the employment agreement and made changes thereto; 

WHEREAS: The qualified directors of the Board of Directors have reviewed the 
changes made to the previously approved form of employment agreement and desire to re­
confirm their prior approval; now therefore be it 

RESOLVED: That the qualified directors of the Company hereby authorize and approve 
the Employment Agreement between the Company and Mark E. Phillips substantially in the form 
presented at the meeting and attached as Exhibit I ("Employment Agreement"), generally 
providing for a salary of $500,000 per year and severance consisting of two years upon 
termination under certain circumstances as described in the Employment Agreement, and certain 
other benefits as described therein; and it is hereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Officer or the 
Vice President and Chief Operating Officer of the Company is hereby authorized and directed, 
for and in the name of and on behalf of the Company, to execute, deliver and perform on behalf 
of the Company the Employment Agreement with Mr. Phillips and to take any and all other steps 
and to do any and all other things which he may deem necessary or advisable in order to 
effectuate the purpose of the foregoing resolution. 

GENERAL 

RESOLVED: That the Vice President and Chief Financial Officer of the Company is hereby 
authorized and directed, in the name of and on behalf of the Company, to execute and deliver any 
and all certificates, agreements and other documents and take any and all other steps and do any and 
all other things which he deem necessary or advisable, including without limitation the placing of 
the Company's corporate seal on any documents or certificates, in order to effectuate the purpose of 
the foregoing resolutions, and the performance of any such acts and the execution and delivery by 
him of any such certificates, agreements and other documents shall conclusively establish the 
authority of such officer therefor. 
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There being no further business, the meeting was adjourned. 

DATED this 24th day of September 2008. 

Mark E. Phillips 
Chairman of the Board 

123633.0002/1592293 I 
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Thomas F. Grohman 
Secretary to the Board 
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MOD SYSTEMS INCORPORATED 

Written Consent for 
Shareholder Action 

in Lieu of Special Meeting 

The undersigned shareholders of MOD Systems Incorporated., a Washington corporation (the 
"Company"), by this instrument in lieu of a special meeting, hereby consent to the adoption of 
the following resolutions and hereby waive any notices required by law, all in accordance with 
Section 23B.07.040 of the Washington Business Corporation Act. The following resolutions 
will be effective on the date on which (i) this Consent (or counterparts) signed by sufficient 
shareholders entitled to vote on the following actions are in the possession of this Company and 
(ii) notice of the taking of such actions by non-unanimous consent has been sent to 
non-consenting shareholders in accordance with the Company's articles of incorporation. 

AMENDED AND RESTATED ARTICLES OF INCORPORATION 

RESOLVED: That pursuant to the recommendation by the Board of Directors, the 
Amended and Restated Articles of Incorporation (the "Restated Articles"), substantially in the 
form attached hereto as Exhibit A, to among other things: (i) increase the number of shares of 
common stock of the Company authorized to be issued to 50,000,000, (ii) increase the total 
number of shares of preferred stock authorized to be issued to 11,900,000, of which 11,900,000 
shares are to be designated as Series A Preferred Stock, and (iii) designate the rights and 
preferences of the Series A Preferred Stock, including conversion rights, and together with such 
additions, changes or deletions from the form as so attached as the President and Chief Executive 
Officer, the Vice President and Chief Financial Officer, and the Vice President and Chief 
Operating Officer, or any one of them, may deem necessary or advisable, is hereby adopted and 
approved; and it is hereby 

INCREASE OF STOCK OPTION POOL 

WHEREAS: The Company currently maintains the MOD Systems Incorporated 2005 
Stock Option Plan (the "Plan") in order to provide an incentive to attract, retain and reward 
eligible personnel performing services for the Company and to motivate such persons to 
contribute to the growth and profitability of the Company; and 

WHEREAS: The Plan currently has 1,281,688 option shares available for issuance out of 
the current authorization of 3,000,000 option shares; 

WHEREAS: In order to have available an adequate number of shares under the Plan, the 
Board had determined it to be in the best interests of the Company and its shareholders to 
increase the maximum number of shares of Common Stock of the Company (the "Common 
Stock") that may be issued under the Plan and reserve such shares for issuance under the Plan 
and to amend the Plan in accordance with the foregoing; and now therefore, it is hereby 
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RESOLVED: That based upon the recommendation by the Board of Directors, Section 
4.1 of the Plan is hereby amended as follows to increase the maximum aggregate number of 
shares of Common Stock that may be issued under the Plan from 3,000,000 to 5,000,000, subject 
to adjustment as provided by the Plan: 

"4.1 Maximum Number of Shares Issuable. Subject to adjustment as provided 
in Section 4.2, the maximum aggregate number of shares of Stock that may be issued 
under the Plan shall be Five Million (5,000,000) and shall consist of authorized but 
unissued or reacquired shares of Stock or any combination thereof. If an outstanding 
Option for any reason expires or is terminated or canceled or if shares of Stock are 
acquired upon the exercise of an Option subject to a Company repurchase option and are 
repurchased by the Company at the Optionee's exercise price, the shares of Stock 
allocable to the unexercised portion of such Option or such repurchased shares of Stock 
shall again be available for issuance under the Plan. However, except as adjusted 
pursuant to Section 4.2, in no event shall more than Five Million (5,000,000) shares of 
Stock be available for issuance pursuant to the exercise of Incentive Stock Options (the 
"ISO Share Issuance Limit")." 

PRIVATE PLACEMENT OF SERIES A PREFERRED STOCK 

RESOLVED: That the issuance and sale by the Company of Series A Preferred Stock at a 
price of $3.1302 per share, which is determined to be the fair market value of each of such shares 
as of the date hereof, and upon the terms and conditions contained in the Stock Purchase 
Agreement by and among the Company, Toshiba Corporation, NCR Corporation and Deluxe 
Entertainment Services Group Inc. in substantially the form attached hereto as Exhibit B (the 
"Stock Purchase Agreement") are hereby authorized and approved in all respects (the "Series A 
Preferred Offering"); and it is hereby 

FURTHER RESOLVED: That the Stock Purchase Agreement is hereby approved in 
substantially the form attached to these resolutions as Exhibit B, together with such additions to, 
changes in or deletions from the form as so attached as the President and Chief Executive 
Officer, the Vice President and Chief Financial Officer, and the Vice President and Chief 
Operating Officer, or any one of them, may deem necessary or advisable (such signing to be 
conclusive evidence that such officer considers such additions, changes or deletions necessary or 
advisable), and that the President and Chief Executive Officer, the Vice President and Chief 
Financial Officer, and the Vice President and Chief Operating Officer, or any one of them is 
hereby authorized to execute, deliver and perform on behalf of the Company the Stock Purchase 
Agreement; and it is hereby 

FURTHER RESOLVED: That the transaction agreements contemplated by the Stock 
Purchase Agreement, including, without limitation, the Shareholder Agreement in substantially 
the form attached hereto as Exhibit C, the Right of First Refusal and Co-Sale Agreement 
attached hereto as Exhibit D, the Non-Assertion Agreement in substantially the form attached 
hereto as Exhibit E, and the Freedom of Operation Agreement in substantially the form attached 
hereto as Exhibit F (collectively, the "Transaction Agreements") are hereby approved in all 
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respects, together with such additions, changes or deletions from the form as so attached as the 
President and Chief Executive Officer, the Vice President and Chief Financial Officer, and the 
Vice President and Chief Operating Officer, or any either of them, may deem necessary or 
advisable (such signing to be conclusive evidence that such officer considers such additions, 
changes or deletions necessary or advisable), and that the Vice President and Chief Financial 
Officer, and the Vice President and Chief Operating Officer, or either of them is hereby 
authorized to execute, deliver and perform on behalf of the Company the Transaction 
Agreements; and it is hereby 

FURTHER RESOLVED: That all actions taken to date by the officers, employees and 
other agents of the Company in connection with these resolutions, including but not limited to 
negotiation of the term sheet are hereby accepted, ratified and approved in all respects. 

CONFLICT OF INTEREST TRANSACTION WITH MARKE. PHILLIPS 

WHEREAS: Mark E. Phillips, the President, Chief Executive Officer, Chief Technology 
Officer and a Director of the Company is the owner of, or has exclusive rights to certain inventions, 
technology and other intellectual property that is currently used by, licensed to, or useful to the 
Company (the "Phillips IP'); 

WHEREAS: The Company's Series A Preferred Stock Purchase Agreement requires the 
Company to acquire by assignment certain Phillips IP and by license certain other Phillips IP as a 
precondition to closing the issuance and sale of the Series A Preferred Stock pursuant to that Stock 
Purchase Agreement; 

WHEREAS: Mark Phillips has agreed to contribute to the Company all of his right, title 
and interest in and to certain of the Phillips IP pursuant to the terms of a Subscription and 
Contribution Agreement and Assignment attached to this consent as Exhibit G (the "Subscription 
and Contribution Agreement") and to license certain other Phillips IP to the Company pursuant to 
the terms of a License Agreement attached hereto as Exhibit H (the "License Agreements") (the 
Subscription and Contribution Agreement and the License Agreement collectively as the "Phillips 
Transaction Documents" and the transactions contemplated therein, collectively as the "Phillips 
Transaction"); 

WHEREAS: The shareholders of the Company have been provided with the notice and 
disclosures in the form attached hereto as Exhibit I as required under RCW 23B.08.730; and now 
therefore, it is hereby 

RESOLVED: That because Mark Phillips is a director and officer of the Company, the 
proposed acquisition by the Company of the Phillips IP constitutes a "director's conflicting interest 
transaction," as such term is defined in RCW 23B.08.700(2) and the undersigned shareholders 
hereby acknowledge that approval by the undersigned shareholder as it relates to the Phillips 
Transaction is being given only after disclosure of the existence of the nature of the conflicting 
interest concerning Mr. Phillips; and it is hereby 
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FURTHER RESOLVED: That the undersigned shareholder hereby approves the acquisition 
by the Company of the Phillips IP in all respects, and the form, terms, and provisions of the 
Subscription and Contribution Agreement by and among Mark Phillips and the Company in 
substantially the form attached hereto as Exhibit G, including all exhibits and schedules and 
agreements attached thereto and contemplated thereby, together with such modifications or 
amendments to the Subscription and Contribution Agreements as the Vice President and Chief 
Financial Officer shall approve, and it is hereby 

FURTHER RESOLVED: That the undersigned shareholder hereby approves the issuance of 
11,401, 196 shares of the Company's common stock, having an agreed value of Thirty-Eight Million 
Nine hundred thousand Dollars ($38,900,000) in the aggregate (the "Equity Payment') to Mr. 
Phillips; 

FURTHER RESOLVED: That the undersigned shareholder hereby approves the terms of 
the License Agreement between Phillips and the Company in substantially the form attached hereto 
as Exhibit H including the payment of royalties of up to $5,000,000 over a four year period from 
the date of the License Agreement pursuant to the payment schedule set forth in the License 
Agreements; and it is hereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby 
authorized and empowered, in the name and on behalf of the Company, to negotiate, execute, and 
deliver, and cause the Company to perform the Phillips Transaction Documents and all other 
documents or agreements contemplated therein or related thereto, in the form approved by the Vice 
President and Chief Financial Officer, together with such changes therein and additions thereto as 
the Vice President and Chief Financial Officer, in his sole judgment, may approve (his execution 
thereof being deemed conclusive evidence of approval of the final form thereof by such officer and 
by the Board of Directors), and it is hereby 

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby 
authorized and empowered, in the name and on behalf of the Company to do all other things and 
acts, to execute and deliver all other instruments, documents, schedules, exhibits, and certificates 
and to pay all costs, fees and taxes as the officer, in his sole judgment, may deem necessary, proper 
or advisable in order to carry out and comply with the purposes and intent of the foregoing 
resolutions; and that all acts and deeds of such officers which are consistent with the purposes and 
intent of these resolutions be and they are hereby, in all respects, approved, ratified, confirmed and 
adopted as the acts and deeds of the Company. 

MARK PHILLIPS EMPLOYMENT AGREEMENT 

RESOLVED: That the undersigned shareholder of the Company hereby authorizes and 
approves the Employment Agreement between the Company and Mark E. Phillips ("Employment 
Agreement") in substantially the form attached hereto as Exhibit J, generally providing for a 
salary of $500,000 per year and severance consisting of two years upon termination under certain 
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FURTHER RESOLVED: That the Vice President and Chief Financial Officer or the 
Vice President and Chief Operating Officer of the Company is hereby authorized and directed, 
for and in the name of and on behalf of the Company, to execute, deliver and perform on behalf 
of the Company the Employment Agreement with Mr. Phillips and to take any and all other steps 
and to do any and all other things which he may deem necessary or advisable in order to 
effectuate the purpose of the foregoing resolution. 

COUNTERPARTS SIGNATURES 

RESOLVED: The written consent to these resolutions may be executed in counterparts, 
each of which shall be deemed to be an original and all ofwhicb together shall be deemed to be 
one and the same instrument. The Secretary of the Company is directed to file an executed copy 
of this consent in the minute book of the Company. 

Date:~9~/_3_o~/o~g= ___ _ 

Robert Arnold 

Warren Lieberfarb 
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COUNTERPARTS SIGNATURES 

RESOLVED: The written consent to these resolutions may be executed in counterparts, 
each of which shall be deemed to be an original and all of which together shall be deemed to be 
one and the same instrument. The Secretary of the Company is directed to file an executed copy 
of this consent in the minute book of the Company. 

Date:. _____________ _ 
Mark Phillips 

Date: _____________ _ 
Anthony Bay 

Date:. _____________ _ 
Robert Arnold 

w!~1~ 
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DEFENDANT’S EXHIBIT LIST 
[10-CR-0269-JCC] - 1 

NEWMAN & NEWMAN, 
ATTORNEYS AT LAW, LLP 

1201 Third Avenue, Suite 1600 
Seattle, Washington 98101 

(206) 274-2800 
 

The Honorable John C. Coughenour 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

UNITED STATES OF AMERICA, 
 
  Plaintiff, 
 
 v. 
 
MARK E. PHILLIPS, 
 
  Defendants. 

Case No. 10-CR-269-JCC 
 
DEFENDANT’S EXHIBIT LIST 
 

 

Mark E. Phillips, by and through his attorneys of Record John Du Wors and Peter 

Mair, respectfully submits this Exhibit List: 

D - 1. MOD Quickbooks Chart of Accounts; 

D - 2. Materials Submitted to Price Waterhouse Coopers For Due Diligence 

audit 

D - 3. August 21, 2008 Board Minutes; 

D - 4. Subscription Agreement; 

D - 5. Mod Founders Agreement; 

D - 6. Mod aka Pop Media Bylaws; 

D - 7. April 22, 2008 Email exchange; 
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DEFENDANT’S EXHIBIT LIST 
[10-CR-0269-JCC] - 2 

NEWMAN & NEWMAN, 
ATTORNEYS AT LAW, LLP 

1201 Third Avenue, Suite 1600 
Seattle, Washington 98101 

(206) 274-2800 
 

D - 8. Intercompany Services Agreement; 

D - 9. August 1, 2008 Email exchange; 

D - 10. Graph showing MOD's use; 

D - 11. June 20, 2011 Board Minutes; 

D - 12. Summary of Billing; 

D - 13. September 17, 2008 Board; 

D - 14. A-Dot Promissory Note March 23, 2007; 

D - 15. Agreement to terminate Anything Box Transaction; 

D - 16. February 22, 2008 Mod Board Minutes; 

D - 17. License Agreement October 17, 2008; 

D - 18. Employment Agreement October 17, 2008; 

D - 19. Intercompany Services Agreement December 18, 2006; 

D - 20. December 31, 2008 Quickbook Journal Entry; 

D - 21. Email dated March 17, 2008; 

D - 22. Email from May 12, 2008; 

D - 23. Email from Gordon dated May 20, 2008; 

D - 24. Settlement Agreement with Jan Wallace; 

D - 25. December 2008 email from Phillips to Board; 

D - 26. Related Party Receivable Showing Mark's Personal Expenditures; 

D - 27. Metawallet due from; 

D - 28. Dot - Due From; 

D - 29. Anything Box - Due From; 

D - 30. Anything Box - Other Asset; 

D - 31. Short Term Note - A Dot Corp; 

D - 32. Shareholder Loan Payable; 

D - 33. A Dot Corporation - Due To; 

D - 34. Mark Phillips - Due To; 
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DEFENDANT’S EXHIBIT LIST 
[10-CR-0269-JCC] - 3 

NEWMAN & NEWMAN, 
ATTORNEYS AT LAW, LLP 

1201 Third Avenue, Suite 1600 
Seattle, Washington 98101 

(206) 274-2800 
 

D - 35. A Dot Asset Purchase Account; 

D - 36. Convertible Notes; 

D - 37. Accrued Interest - M Phillips; 

D - 38. Voting Trust Agreement; 

D - 39. December 16, 2009 email to Buckley and Anderson from S. Lawrence 

re freeze and payroll; 

D - 40. FBI Witness Interview of Kari Scott (Wells Fargo); 

D - 41. Russ Cardson's REVISED account of the bank freeze; 

D - 42. Phillips Whistleblower email to Wells Fargo; 

D - 43. Techflash Interview with Bay; 

D - 44. Email exchange with J. Fluke dated December 15, 2009; 

D - 45. Russ Carson (Wells Fargo) email account of bank freeze; 

D - 46. Phillips email dated December 15, 2009; 

D - 47. Douglas's June 24, 2008 email; 

D - 48. Phillips December 15, 2008 email to Rindlaub; 

D - 49. MOD Stock Ownership Tables; 

D - 50. License Agreement Phillips & Anythingbox, Inc. April 25, 2008; 

D - 51. Pop Media Joint Consent of Directors & Shareholders; 

D - 52. Independent Contractor Service Agreement with Meteor June 3, 2008; 

D - 53. Email From M. Phillips to Wallace Re Companies & Nominees October 

9, 2007; 

D - 54. Email from B. Bromfield July 27, 2007; 

D - 55. Email from A. AuYeung August 26, 2007; 

D - 56. Email from A. Bay November 08, 2007; 

D - 57. Email from M. Phillips January 25, 2008; 

D - 58. Email from M. Phillips January 26, 2008; 

D - 59. Email from M. Phillips February 12, 2008; 
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DEFENDANT’S EXHIBIT LIST 
[10-CR-0269-JCC] - 4 

NEWMAN & NEWMAN, 
ATTORNEYS AT LAW, LLP 

1201 Third Avenue, Suite 1600 
Seattle, Washington 98101 

(206) 274-2800 
 

D - 60. Email from M. Phillips March 3, 2008; 

D - 61. Email from M. Phillips April 2, 2008; 

 

D - 62. Email from M. Phillips April 2, 2008; 

D - 63. Email to B. Bromfield April 4, 2008; 

D - 64. Email from M. Phillips April 29, 2008; 

D - 65. Email from B. Bromfield May 28, 2008; 

D - 66. Email from B. Bromfield May 29, 2008; 

D - 67. Email from L. Calcano May 29, 2008; 

D - 68. Email from B. Bromfield May 31, 2008; 

D - 69. Email from B. Bromfield June 2, 2008; 

D - 70. Email from L. Calcano June 12, 2008; 

D - 71. Email from A. Bay June 5, 2008; 

D - 72. Email from A. Bay June 22, 2008; 

D - 73. Email from M. Phillips to Wallace February 18, 2009; 

D - 74. September 24, 2008 Schedule of Exceptions; 

D - 75. December 15, 2009 Lane Powell Letter; 

D - 76. December 18, 2008 email from Wallace; 

D - 77. DRC Report; 

D - 78. DRC's preliminary summary and detailed findings; 

D - 79. June 13, 2007 email from Phillips to Wallace; 

D - 80. KPMG Report; 

D - 81. March 29, 2007 email from Phillips to Wallace; 

D - 82. October 8, 2007 email from Mark to Jan asking which of Jan's 

companies should be identified as Vendor for consulting services; 

D - 83. Order on Motion to Revoke Voting Trust; 

D - 84. Mako Banana Report 9-17-2009;  
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DEFENDANT’S EXHIBIT LIST 
[10-CR-0269-JCC] - 5 

NEWMAN & NEWMAN, 
ATTORNEYS AT LAW, LLP 

1201 Third Avenue, Suite 1600 
Seattle, Washington 98101 

(206) 274-2800 
 

D - 85. Mako Banana Report 9-17-2009;  

D - 86. Mandell Power Point 

D - 87. Independent information provided to the IRS DOJ and the SEC. 

 

DATED this 9th day of February, 2011. 

Respectfully submitted, 

       NEWMAN & NEWMAN, 
      ATTORNEYS AT LAW, LLP 
 
     By:       

John Du Wors, WSBA No. 33987 
duwors@newmanlaw.com 

Derek Linke, WSBA No. 38314 
       linke@newmanlaw.com 

Derek A. Newman, WSBA No. 26967 
       derek@newmanlaw.com 

1201 Third Avenue, Suite 1600 
Seattle, Washington  98101 
Telephone: (206) 274-2800 
Facsimile: (206) 274-2801 
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THE HONORABLE JOHN C. COUGHENO 

IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

ATSEATILE 

UNITED STATES OF AMERICA, Case Number: 2:10-CR-00269-JCC 

Plaintiff, 

v. 

MARKE. PHILLIPS, 

Defendant. 

DECLARATION OF KENNETH 
GORDON IN SUPPORT OF PHILLIPS' 
MOTION UNDER F.R.C.P. RULE 33 

I, Kenneth Gordon, hereby declare as follows: 

19 1. I was the Vice President of Finance and Operations for MOD from 2005 to 2008. I 

20 have personal knowledge of the facts contained in this declaration and if called as a 

21 witness, would competently testify thereto. 

22 2. I set up the accounting system and designated the accounts inputted into 

23 Quickbooks that recorded the finances and financial transactions of MOD during that 

24 time period. 

25 

26 DECLARATION OF KENNETH GORDON IN 

27 
SUPPORT OF PHILLIPS' MOTION UNDER F.R.C.P. RULE 33- I 
UNITED ST ATES v. MARKE. PHILLIPS 

28 



1 3. I shared an office with Mr. Phillips and personally observed or heard the facts 

2 outlined in this declaration. 

3 4. I was aware that Jan Wallace was performing consulting services for Mr. Phillips 

4 in 2007. I was aware that Ms. Wallace was introducing Mr. Phillips to potential 

5 investors for MOD and Meta Wallet. 

6 5. I personally sent corporate by laws, resolutions, and board minutes to Mr. 

7 Phillips for Ms. Wallace on several occasions for her review and opinions. 

8 6. On September 2, 2007, Ms. Wallace sent me a memorandum identifying a list of 

9 documents that she wanted me to send her. A true and correct copy of the 

10 memorandum is attached hereto as "Exhibit A." 

11 7. I was not surprised when Mr. Phillips instructed me to send money to Ms. 

12 Wallace as payment for her services. He had been talking to me for some time about 

13 having to pay Ms. Wallace for her work in 2007; but did not want to pay her the amoun 

14 she demanded and wanted to couple the payment with a contract for her services. 

15 8 When David Douglass was hired as the Chief Financial Officer of MOD, he took 

16 over all responsibilities for all financial transactions of MOD; including the Quickbooks 

17 accounting records. 

18 9. Mr. Douglass was instrumental in preparing MOD for the financial portion of th 

19 due diligence performed prior to the Toshiba Series A financing. Mr. Douglass was 

20 hired as the CFO on June 3, 2008. 

21 10. After Mr. Douglass became MOD CFO, I had a specific conversation with him 

22 about Ms. Wallace work with MOD Systems. Mr. Douglass was told who Jan Wallace 

23 was, why she and her expenses were paid. I received an e-mail requesting more 

24 information about her, which I responded verbally to him, after asking Mr. Phillips. A 

25 

26 

27 
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1 true and correct copy of the e-mail communication is attached hereto as "Exhibit B and 

2 C." I knew that payments to the attorney Holman Cahill were to Jan Wallace because 

3 she was involved in a lawsuit and she asked to be paid this way. 

4 The conversation with Mr. Douglass took place long before the Demand Review 

5 Committee in February 2009. 

6 I declare under penalty of perjury under the laws of the State of Washington tha 

7 the foregoing is true and correct to the best of my knowledge. 

8 Executed this Zr-day of March, 2013, at Seattle, Washington. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Declarant 

DECLARATION OF KENNETH GORDON IN 

27 
SUPPORT OF PHILLIPS' MOTION UNDER F.R.C.P. RULE 33- 3 
UNITED STATES v. MARKE. PHILLIPS 

28 





  
  
  
  
  
  
  
  

EXHIBIT  “A”  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  





1

From: Jan Wallace [janwallace@att.net]
Sent: Sunday, September 02, 2007 7:42 PM
To: Kenn A. Gordon
Subject: meta wallet

Hi ken 
I’m almost hoping you don’t see this e-mail, because it means you’re resting. It sounds like all the hard work for you guys 
are really going to pay off you should be proud and I’m very proud of mark. I spoke with mark while he was in Venice and 
he told me to contact you concerning information pertaining to metawallet. We discussed re-newing the plan of taking the 
company public, either thru a reverse merger (purchasing a “shel” on OTC.BB) or filing an SB2 to file small-cap, my 
preference being the latter. 
 
I have reviewed the documents that mark sent on march 29

th
 they are dated to 06, my requests would start with: 

-an up date on the subscription as to content and dollar value or any additional information that is pertinent 
-current financials and there status as auditable 
-prior capital infusions and related debt or equity instruments 
- change in bylaws and board positions 
-new business 
Value of the assets 
 
As I go through the information it will more than likely require more input to create the capital formation. I am cognoscente 
that your work load is critical and directed to MOD, therefore please let me know what works for you as to communication 
flow. 
 
I am trying to arrange a surprise for marks birthday will you be able to show up within 24 hours notice. Don’t let him know 
In 3 weeks the weather will be beautiful her until end of May, if you need a break, you have an open invitation 
Cheers 
jan 
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Kenneth Gordon

From: Mark E. Phillips

Sent: Wednesday, June 18, 2008 9:58 AM

To: Kenn A. Gordon

Subject: RE: Invoices - RE: Jan Wallace?

Jan has been helping with getting a new board member and general board issues.  She introduced me to Scott Lipsky 

and is doing so for the SEC attorney who I am considering presenting to the board.  Therefore, I have accepted paying 

her expenses since we don't have a formal contract for services, which considering the relationship I am sensitive to.  Is 

this ok?  I would prefer to refer to Jan as a consultant that has been helping with fund raising, board members, and 

advice. 

 

-----Original Message----- 

From: Kenn A. Gordon  

Sent: Wednesday, June 18, 2008 9:32 AM 

To: Mark E. Phillips 

Subject: FW: Invoices - RE: Jan Wallace? 

 

Mark, are you booking Jan's travel through MOD?  Why is their a flight booking in here for Adam? 

 

:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

Kenn Gordon   |   VP Finance & Operations MOD SYSTEMS   |    modsystems.com M 206.240.8028 

T  206.973.1098  F  206.374.2718  E  kenng@modsystems.com 

:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

This electronic message transmission contains information which may be confidential or privileged.  The information is 

intended to be for the use of the individual or entity named above.  If you are not the intended recipient, please be 

aware that any disclosure, copying, distribution or use of the contents of this information is prohibited.  

If you have received this electronic transmission in error, please contact erroremail@modsystems.com or call 206-973-

1036. 

 

 

-----Original Message----- 

From: David Douglass 

Sent: Wednesday, June 18, 2008 8:14 AM 

To: Kenn A. Gordon 

Subject: FW: Invoices - RE: Jan Wallace? 

 

Kenn, 

Who is Jan Wallace? 

David 

 

-----Original Message----- 

From: Cheryl Gradwohl 

Sent: Wednesday, June 18, 2008 8:10 AM 

To: David Douglass 

Subject: FW: Invoices  

 

The invoice for Wallace for travel is being paid on the MOD centurion card and I am not sure she is doing business for 

the company, Durr is an employee and usually travels to the Best Buy Stores. 
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Please let me know how you want to handle this. 

Thx 

Cheryl 

 

-----Original Message----- 

From: Kimberley Turnbull [mailto:kimberley.turnbull@us.fcm.travel] 

Sent: Tuesday, June 17, 2008 9:17 PM 

To: Rachel Huffman 

Cc: Cheryl Gradwohl 

Subject: Invoices  

 

Hi Rachel, 

 

Here are a couple of invoices from Monday and Tuesday. 

 

;-) 

Kimberley 

 

 

 

Kimberley Turnbull | Account  Manager | FCm Travel Solutions | 500 Union St, Unit #435 Seattle WA 98101 | (T) 206-

903-0750 | (T) 866-318-5314 | (F) 

206-903-0787 | Emergency Assistance 206-313-1908 | kimberley.turnbull@us.fcm.travel 

 

----------------------------------------------------------------------------------------------------- 

This email is intended only to be read or used by the addressee.  It is confidential and may contain legally privileged 

information.  If you are not the addressee indicated in this message (or  responsible for delivery of the message to such 

person), you  may not copy or deliver this message to anyone, and you should  destroy this message and kindly notify 

the 

sender by reply email.   Confidentiality and legal privilege are not 

waived or lost by reason of mistaken delivery to you. 
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Kenneth Gordon

From: David Douglass

Sent: Wednesday, June 18, 2008 8:14 AM

To: Kenn A. Gordon

Subject: FW: Invoices - RE: Jan Wallace?

Attachments: Invoice - MOD - Wallace 18jun08 sealax.pdf; Invoice - MOD - Durr 22jun8 sealas.pdf

Kenn, 

Who is Jan Wallace? 

David 

 

-----Original Message----- 

From: Cheryl Gradwohl  

Sent: Wednesday, June 18, 2008 8:10 AM 

To: David Douglass 

Subject: FW: Invoices  

 

The invoice for Wallace for travel is being paid on the MOD centurion card and I am not sure she is doing business for 

the company, Durr is an employee and usually travels to the Best Buy Stores. 

Please let me know how you want to handle this. 

Thx 

Cheryl 

 

-----Original Message----- 

From: Kimberley Turnbull [mailto:kimberley.turnbull@us.fcm.travel]  

Sent: Tuesday, June 17, 2008 9:17 PM 

To: Rachel Huffman 

Cc: Cheryl Gradwohl 

Subject: Invoices  

 

Hi Rachel, 

 

Here are a couple of invoices from Monday and Tuesday. 

 

;-) 

Kimberley 

 

 

 

Kimberley Turnbull | Account  Manager | FCm Travel Solutions | 500 Union St, Unit #435 Seattle WA 98101 | (T) 206-

903-0750 | (T) 866-318-5314 | (F) 

206-903-0787 | Emergency Assistance 206-313-1908 | kimberley.turnbull@us.fcm.travel 

 

----------------------------------------------------------------------------------------------------- 

This email is intended only to be read or used by the addressee.  It is confidential and may contain legally privileged 

information.  If you are not the addressee indicated in this message (or  responsible for delivery of the message to such 

person), you  may not copy or deliver this message to anyone, and you should  destroy this message and kindly notify 

the 

sender by reply email.   Confidentiality and legal privilege are not 
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waived or lost by reason of mistaken delivery to you. 
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Tuesday,	
  January	
  22,	
  2013	
  11:37:05	
  AM	
  Pacific	
  Standard	
  Time

Page	
  1	
  of	
  1

Subject: FW:	
  Final	
  Agreement	
  for	
  Meteor	
  /	
  Jan	
  Jardin
Date: Thursday,	
  August	
  14,	
  2008	
  6:53:38	
  PM	
  Pacific	
  Daylight	
  Time

From: David	
  Douglass	
  </O=DOTCORPORATE/OU=FIRST	
  ADMINISTRATIVE
GROUP/CN=RECIPIENTS/CN=DAVIDD>

To: Mark	
  E.	
  Phillips	
  <markp@modsystems.com>

Priority: High

Mark,
Here	
  is	
  the	
  Jan	
  agreement	
  I	
  sent	
  you	
  yesterday	
  morning.	
  J
dmd
	
  
From: David Douglass 
Sent: Wednesday, August 13, 2008 9:15 AM
To: Mark E. Phillips
Cc: Kenn A. Gordon
Subject: Final Agreement for Meteor / Jan Jardin
Importance: High
	
  
Mark,
	
  
Attached	
  is	
  the	
  final	
  version	
  of	
  the	
  agreement	
  we	
  discussed	
  yesterday	
  for	
  Meteor	
  /	
  Jan	
  Jardin.	
  	
  Please	
  have
Jan	
  sign.	
  	
  Also,	
  please	
  ask	
  Jan	
  to	
  submit	
  a	
  revised	
  invoice	
  (just	
  one	
  invoice)	
  for	
  the	
  $50,000	
  that	
  requests
$25K	
  be	
  paid	
  to	
  Meteor	
  and	
  $25K	
  be	
  paid	
  to	
  Holman	
  Cahill	
  Garrett.	
  	
  The	
  ICA	
  allows	
  for	
  this.
	
  
The	
  file	
  is	
  at	
  \\Dotshare\mod\Corporate\Legal\Contracts\Jan	
  Jardin_Meteor	
  International	
  Group
Corporation.
	
  
dmd
	
  
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
David	
  M.	
  Douglass	
  	
  	
  |	
  	
  	
  VP	
  -­‐	
  Chief	
  Financial	
  Officer
MOD	
  SYSTEMS	
  	
  	
  |	
  	
  	
  	
  modsystems.com
M	
  206.664.1133	
  T	
  	
  206.973.1036	
  x563	
  	
  F	
  	
  206.374.2718	
  	
  E	
  	
  davidd@modsystems.com
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

mailto:kenng@modsystems.com
markphillips
Highlight



Tuesday,	
  January	
  22,	
  2013	
  11:54:23	
  AM	
  Pacific	
  Standard	
  Time

Page	
  1	
  of	
  1

Subject: Final	
  Agreement	
  for	
  Meteor	
  /	
  Jan	
  Jardin
Date: Wednesday,	
  August	
  13,	
  2008	
  9:14:35	
  AM	
  Pacific	
  Daylight	
  Time

From: David	
  Douglass	
  </O=DOTCORPORATE/OU=FIRST	
  ADMINISTRATIVE
GROUP/CN=RECIPIENTS/CN=DAVIDD>

To: Mark	
  E.	
  Phillips	
  <markp@modsystems.com>
CC: Kenn	
  A.	
  Gordon	
  <kenng@modsystems.com>

Priority: High

Mark,
	
  
Attached	
  is	
  the	
  final	
  version	
  of	
  the	
  agreement	
  we	
  discussed	
  yesterday	
  for	
  Meteor	
  /	
  Jan	
  Jardin.	
  	
  Please	
  have
Jan	
  sign.	
  	
  Also,	
  please	
  ask	
  Jan	
  to	
  submit	
  a	
  revised	
  invoice	
  (just	
  one	
  invoice)	
  for	
  the	
  $50,000	
  that	
  requests
$25K	
  be	
  paid	
  to	
  Meteor	
  and	
  $25K	
  be	
  paid	
  to	
  Holman	
  Cahill	
  Garrett.	
  	
  The	
  ICA	
  allows	
  for	
  this.
	
  
The	
  file	
  is	
  at	
  \\Dotshare\mod\Corporate\Legal\Contracts\Jan	
  Jardin_Meteor	
  International	
  Group
Corporation.
	
  
dmd
	
  
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
David	
  M.	
  Douglass	
  	
  	
  |	
  	
  	
  VP	
  -­‐	
  Chief	
  Financial	
  Officer
MOD	
  SYSTEMS	
  	
  	
  |	
  	
  	
  	
  modsystems.com
M	
  206.664.1133	
  T	
  	
  206.973.1036	
  x563	
  	
  F	
  	
  206.374.2718	
  	
  E	
  	
  davidd@modsystems.com
::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

mailto:kenng@modsystems.com
markphillips
Highlight



INOO'!il'lOENT CON'!'AACTORSERVICES AGIU:.EME!rr 
( tiiiW!lM MOO <md Meteor ln!ematkma Group COJPOi'atlan) 

720 31~Arelt1100 
Seatllll. WA 981Q4 

+1 (200)973-1036 

Tum~ lj1,rnad$.arn:1·en!ared ilJll>, m of Jyre.3 , 2W6 ('Elfooijy& Date11 by and belWllen MOD Syfilams, 
·1re ('~~. ll:aillig·a princlj>al ll!ae& of business al 7211 Th!rdQAVllllll!l. $Ulla 1100 .. Seallle, WA 98104, and~ 
~tr:im ~ ~· a(n) 0 indMduaJ, pill'tnmlhl'J>, 0 limited l/abl~ly pa11ner$hip, x 
.~ •. ~ml\00 lfablfllj llDi$anY (¢fleck llill apprOprliila box) of lhe sllde IA NA. having a prtncl~ plCKl8 of 
~es,sB,l&JjslerdiJm.Ns!lwlancts{~. 

,C'omp!liy 1001 iSaue 'P.roje(;t As'SlgliJrsntit 1o CGntr;icfor In ll!e .form al!lj.l;hed f.o Jill& 
eat ~). A ProJllCt Aslilgnment \IJJU brii:ome binding when both parlle& h11111J sii]ned 

!l·anil OOQEI: . . Wiii be oliligaled to pmvftle Ifie services <is $peclfl\ll! In such Project:AsslQnmenL The 
~ of- Iii!!; ~9~. wBI QOveni all Plqeci Asalgiiments and aervloes undarlaketi .by Contra«t!r for C-ompllll)' • 

. :~Wli nt;JI $1ll».lnlra.Otoroth~ dl!lesatli ~llCll of.any WOik lo llih11 PBJ1i86 ("SubcolllractoP.!') without, 
·i!J ~Ji!~ 1llshro.ic11t1n11 1111 ll!l~I with ~ ~ lhlll contains (a) CO/lfldentia!lly proVISIMS 

· $!~Ir ~.rriilartt> C(mllll(lf01'$ Ollllf~lty d.lllwitlons lln!ler !his~. and (b) lnlelle®ii!I propelt}' 11Qhta 
p!ll\'1JJIQnS.:/l1al, ~~er. thfnOt, tlSalgb, !l1l CQn~ lllliQYallons .(dliftned b!!klWj T8$Ulllng front sud! Stilx:onlraclot3 

. Wolk.to.'~.~~ ha'ie-lhe.ljgbt !D aP.JllllVB !he fonn ot sucil ('.Orlfldellli8llty and asSignfliant :lg;oomoois 
lll1ttiallrr~·~$ubi:oiibael'Ora, er !9 Pl'IJV!da Jt&<lWll farm ofagff!Elmllill li:!r~on by SUbellnlractom. Upon 
J!l!!~~Y C9J11pany, ~ Wi11 prm'lda copgs of <i!l.confli:lenllallfy and propllelary .righls assignment. ~reemems 
&Xecuted·lly Su~ petfomlingseMct>S fQr Cotllpauy's.benellt. 

2. CQmpensal!oo; J!iriJrni. C¢111Pany wilt pay Gonln!ctOr Iha fee sel funh in llllOh Project AssignmBlll for the setvices 
prov!t!OO M speslf1i?d in sui;h Projoot Al!sfgnmertt. If pro\lkmd for In Iba Project Asslgnman~ Company will relmb~ 
COAlraqla'a .exp!:11:1ses no later 1lliin. !l!irly .(a!J) days .alter Company's fec;elpl of Comractot's loVOice, fll'Qvklud Iha! 
~ lilr expenses may b9 delayed ullll/ such lime as Con~ has fumialted reasonable documenlalbn for 
aiill!Piiz® ~ as Company may ~ably mqueBt Upon lem'dnll!ion Of tlJls Agreement for any reason, 
~nviil be (a} Paid Joos on file basis slalsd In Iha Pll)jecl Maignmeril(s} and {b) ielmbursed only for oxpenses 
1biit~i:md pikirWl!!(mlniA!ait.ol !hisAgrooimllll and which are ellllllr ~ly ldentil1ed In a Prujwl ~ 
oraimroY.elfln ad.vancttln Wil!lng by ah aulhor!iOOCampany mam~er. 

8. !n!!eamdentCtmltaolor Re!a!ionsb!o. ContractoJ's ralafionshlp wltt1 Company is that of an iridependentcooll'aclor, and 
nolhlngln this ASll!?!lleilt IS iolendetfto, !ll' v;ill l» ginwued. to, Glilate a p!l111W!lfJ!P; agen~, joint veotum, employment 
(l{.-ilfmlhit l'Olatiun$Jitp, Coo!raator will not be ~tiUlld to ~ny of tile benel!ls lliat Comp;my may make avaHable lo ilB 
emjib~ inci!udful); b!lt not lfmlt!Hi fQ. group. heaWt or ilfe lilsiirance, profit sl!aring er (!Jtirement beneflls. Ctmlraelor Is 
.not.~d lo ~k&<llly ~ntatk>n, C6htiad or wmmillllellt lin tehalf nf company lllll&ss SpeciicaJJy ri!Ques~ 
·QI' fl~~ In wrllilg to do-so by a CQmpany f'l\ll08!lllr. Contra®' Is sole!)' ras[JOnslb!Hor, ancl Will flle, oo a timely 
baStil, liJ. lax llllUIJllt Md paymentli raqufred lo ba filed With, or matie to, any fl!lleral, Slat$ or .local tait aul!lS!i!y wllh 
msll!kil Ill ~.P~:rHimlahc;e of s91V!009 End mcaipl: d fees Um!er fills A{Jlllemeot. Cqnlractor is solely respomrible for, and 
most montan adequate l1!CCH'ds of, .expenses lnC!lml<I fn Ifie toUISe of performing SllfVlces uniler Hiis Agreement. No 
pan .Df Qmractor's ~on will b8 slibjed lo wllltholdin!} by Company for lhe payment of 311y soci:al securtly, 
fa:Jllml, ~tale. or ~ ottter employee payroll laxes. Coropany wlll mgull!Jly repott arnnun!s paid to Crmlra!ilor by ffllny 
f!'oon 1®9 MISC with the Internal Revenue Seivlce as ~!red by law • 

. ;1. IY!ljCfOS!Jre and Ass!gnrher1t QfWor!r, ROOul!ing rrom Ptolil\iAsajgnll11!!lts. 

··1~· aniJ 'CmnQroy lj'llJpYrulons' Delillitions. 'lllllllVBlions' means an discoveries, designs, devalopmll!lts. 
J~entn, !nvenlioJ'i$ (Wlletller or not prolm:lablB under patent Jaws). wotks of aulhornh!p, informillion fixed in any 
la!lllltte met!lt!rn of expression (Wlifl!het or oot proteciable under copyrtgit laws). !rad& secrats, know-how, ideaS 
·{Wlletfiet or no.I prolootallle unaer trade secret laws), mask WO!kll, lrademarks, service mafl<s, trade names and liai1e 
dtess. 'Company lm'lova~orn;• means lmiovalfona tilat Conlraclor, sol.ely or Joln~y )l.'lfh oihers, conceives, develops Ot 

~ lO ~ce 1'$fiKI to any Project Aoolgnmem. 
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~~~o>IWli!!¥1.l~~·!!!llllr.~. QOiltraGlllr aglllli$ lµ ml!inlllfn adi!quate lll1d Clirren1 racoots or au 
. . . . ·v/Jildi f\lllQ~ wlll lie. rllld ~ fl1ll- JlTilf)elly ot CfJmpal'ty. Contr.u;lct agrees lo prornpUy 
~ .. ·lltid ~ ·1a ~Y all CVIDpany lilnova!ioni;. ~lilill®r hereby does and wJJI assign 11> Company or 
llclmpany'!I-~~ all 'of Controclor'.s right; lltla .Md infei'esl Jn 'and 1o any ilnd all Company lnnovalluns and all 
~ ~ltl!I. ·r-o 11111~t any of the nghls, lttle and li1lelesl in am! lo Company lllnovalklns carrot be es&lgmKI 
by ~ Ill ~y. Con!ractof hemby gl'lllltll lo Company an lll(Cfuslve, royally.free, mmsfer.lble. kr<wocabla, 
~dwfd_&~(wilh:.rl!)~ls lo subllce1l!ie lhrouglt.m~ !leis olsubllcensees) to P(aGtlCe llllch ~f{Jnab!e rlghl!I, 
ia/Gmid ~ ro'tfle ~ a:ir of lhu riQbl$. ·tllla amt IOlfllllllt ii and ta lhli- ComJ>a11¥ Innovations can nafth&r be 
-~ hllrJfr:em;i!d·by.Controo!OriilCOmpany, Cootmdorheieby irreYllC<lbll' walvea and agrees 118VllflD assert such 
ll(llJ~P.bf!tElld llQIJ-Jl~ flghts, lllle md hlatesl ~Company or any of Company's sur.cessors in infemsl 

~ ~r agrees lo perform. dUling am after !lie term Of this Agreament, all ac.ls that Company deems 
.~iy tir ·d!!slla'01G {p Jlil)mil. .and aSs!sl Company, at its expense, In oblalning, perfecting and enfatdng the fl.ff 
bellllflm;~men4 ~aid tltllJ lhroug!tout !he wmld In Iha Company fnnovaUons as provided to Company under Hits 
Ai!tel!mtllll If ~l'lY is µniille for atiy roawn lo seGllltl Conlnl:kx's slgnatum lo any tlollllltlent roqulred to lfi!I, 
-~ rag_ls!Sf: or mernalfal!M !he assigimllllt of any nghls Wider any Company lnnovatlal1s as proYlcfOO under lh~ 
~t Cori~~ h~. JIT6VOC3~ designatf!! and appofnlll Comp;1ny !llld Ctmpany's dt!ly au!l)orfied olfuer& 
and 1'4!1!11111-.~ ·Coiilraclots aaent~ 8tld li!looteys~n./acJ ft? acf.·for and 011 C!lll\rectorl behalf and fllSlead Of.Gonllallor to 
-~all fawfijffyj)!il'mllfed.acf$1o. fllilfllif ~illln:g, pro!ltleli1iM, regi!llflltlon, memmta!fzallpn of ~I, lswancearnl 
(!m~I-Of~ .uiidar. ~ ~J In~'-· all wfflJ lhe !Ism& leg1!1 fuite l!lld effect as if executed by 

. ~.'Jt.e~gi&_deemiid!lf)('l}lefooupledwllllanln~l!ndisil're\'lJCable. 

·L'lut,oj&onel!J!lO\l!!l!Otl§ If ContraCtor I~ or permits lo be lnoorpora!ed 8flY Innovations relaling In any way, at 
.Ilia time of mrn:eption, ·tedµWon In pniclloe, crealion, dertvatlon, de\l8lopll100! « making of such lnnovall011, tu 
CM!l>StlY"s bu&loosli Dr aclual or demonstra.bly llflllcipatad msearoh DI development but which were conceivEd, reduced· 
IQ priidice, qeala.d; cl!!riv.ed, devel()Jled er made by Contraaor !solely or joinily) either umelated to Conlmclo(s worl< for 
.Cooipany 1J11dfit.1Jt1$~l or prillT toth& EJfeCtive Date (oollei:tive!y. lti& 'Out-of-Sco!w klnavallons') Into any or lh11 
pomjlahy lnnovalli:llJB, IOOn Coolmclor herllby Qlll.llls t.o .Company ai)d Compally's liesfgllOOll a non-exdusiVe, royalty­
~ ~pJS. wul~. flllly palll4lp Utenile (lldlh rights lo subllcense fhml.igh mulliple lieis of subllcenseesJ lo 
~.II» Mfenl, cqpyrlgftt,-tllllral lilJft~ !llilkk·i.rork, !rad& si1lll'et ood ollter fntelfe®al property light& mlallng Ill.such 
Otit~ IMOValiOllll. Nowlll111toodlpg. tlte ~. Contractor -agrees that Conlraclor wii not iilclnporate, or 
iJlirtnit'lo oo Inooipor.ili!d, ;my lnnov<llions ccncelved, redu~ to pracliw, crealed, derived, deve!Qpell or made by 
oth\lJSOfl!flY Out-of-SC.Ope fnnovalions lnt1>any ColtlP.SflY lni!Ovatlons without Company's 11rtorwrilllln mnsanl. 

5. GQi!DrJenliaDty. 

Oalln!llon gt CorilideJJ!ii!l lnfoonalftm_ 'CcmficlePUal lnformq6oo' tnaallS (a) any te<:tinicaf and non-teclmica! lnformstion 
~a.~ lo lbe · CQlil~~ business and CU11e!ll. fUlllJa and proposed producls an cl wrvicas or C<mpariy, including for 
~!<-<!!Id. wltho!Jt lll!lltatioll. Cc!!npany lllliOWlllnns, company f'ropet\J' (as defined In S&liliOIJ 6 ('Ownership and 
REiium . ¢ Conltden~ lnftHmal!Oo and Colllpllny Propert.f)}, an~ Company'$ lnfonnatlon CQJJciirnlng research, 
devel!lPflll!nt. deSiQll. dlilalls and specifications. linandal infmmation, procurement r11<1Ulremenls, e!1gfneer\ng and 

· m~urlng infOIIilaffon. Cll$IOmer lisls, business forooasls. sales infmmalJon and maiXallllg plans unrl (b) illlY 
infOl!Tllll{on lh!!t may be made known icr Contractor .arrd that Cvmlianf has tecaived from ofhers that Company Is 
ol?lJg!l\ed lo lt&at as cofllilleritial or propliEitary. 

Nondli!doour& and. No!luse Obligal!!ms. ~pt as permitted in this Seciion, GOlllraclar wlll nol use, disseminaleor ii\ any 
'Wti/. ~~ Ilia· Coilflilen1lal lmmmatton.. CGlltra¢10r may llSfJ !he ConlldenUal IRfomiallon solely to petklm1 Proje:;t 
~lllnm.tiJitl~) fot lhlil li!inelif.of Company, C'onlracfor will !mat a11.eon11dential Information wllti ttie same degree of cero 
~ <fo11~r 111<@1'.d.$ to C<infra(lfru's CJWn· .conficlen.fial lllfomialion, but Jn no caS& wlll ConlI!£1or use less lhan 
reasonable care. If CnnllllClfor ls not an indMduaf, Conlrador wlll .dJsdase- Con!identlal lnfnrma!ion only lo !hose of 
l:;onlijlcior's.lllnp1oyees·w11o have a·nead lo k1Jow sllCll IJ1fom1aljon. eon1Wclor cerUff!*l Ihm each sum employee will 
ll!JV& agreed,. ellller·as I! corulllio~ of employment or in oroer to obtain the ConlldenUal infurmatlon. lo be bound by terms 
and condfflOils al least as protectlve aa !hos& 1arrns and condlUons tWJioallle to ConltaclOr un® 1111!1 Agreemenr. 
Conflaolor will fmmeP!alely glv& nouoe ro Company of any unwlhOOzed use 01 disclosure of the Coo!Kfenlial lnfammilon. 

©2008 MOO Sys!sms 2 
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Coillmdflr wll .llliSist Company- ill remedying f.111)' sud! unauthoriled- use or dist;!osum of !be .ConMenllal lnf01111at1il11. 
~agrees· not Ir> GOlllmitnlca!a IIDY I~ fl) Cotllj)$1y in violation oflhe proprielaly rlghb of any lfliid party . 

. ~s from Non~ .and Noouse ObllO@ms. Conk~s obllgaljOns under Section 5b (Nonrlisdosurs and 
Nonuse O!igatm} WIH liot apply [(I llflY Coolidenfl8f lnfon'naUan lltat Ganlractpr tan dernonslrale (a) was In lhe.ll!blic 
d\)maln-\ll 01 subiajuenl to Iha ijme llUCf1 Confidential rnflllmalion was llOlllmunlcated to Confracior by Company llUlltlgh 
Ill! flti~.of.Con~ (b) wiia rl:ghtfuly ln-Conbaclut.s.possassion free of any Ollli{Jl'lllOO of ooofidern:a at '01 subseq.tenl 
to tire tf1111J. ~- ~enllill I~ wrs -OPmlllilll1181l!d to Conlracltr !i}'_ COmpany; or (c) was develaped lly 

, ~-.lif · Qm1ma!Or lndllpmilanlly of. lliid wllhoul l!ifinoce to MY. Conlldellllal lnfotmalfc:in llllfJWJlcaled tD 
Ci>ii~.brQ.rlllJP.911Y; A di~ cif.any O'otilldanHlil lnfnimeUon by Comra_cior(i) in mpons11 lo a vcilld on:ler by a 

· · ·. ·.~ -<r -llllifll' ~~-!Jody or (II) as ¢h\l1Willl'I ~red by law w!JI nol bi! consrdared to be a tiresdt Of this 
. . . ~el!ineiij:;Qt lj wamr iJ[ toilfiiJeiiti,aliJY f(lr ~ Jl.lltpOSl!&j (Jro11lded, h~r. lhal Conlract9r wll prO\'jde pJtllllpt prior 
· ,Wiilten· llQllce lll~f\cf C'Olllpilny m'tlh~tie Comj>.anyfu Bllek a praleGf!Vll order or alhB!Wise pievenl such disclasum. 

:~ ~ atilt- Reti@ Df C<tifldertfia! lnfurmal!Gp and Comtl!!IJY l'!!JOO!X. AB CO/lfldenllal lnformalioo and any 
.111$!1als'(lnciUdlhg, W)lhDtl lfmllall!li, dOCllmll!\ls, drawings, papeis, dlaketles. Japes, models, apparatus. .skel_dles-, 
~-lltld 11$) lumlshfld fo Coollliclor by Company, Wilelhef delivemd to Conlmcfor by~ or made by 
-~ lilth~ pelfOlmance of l3lllVlces UlldBr lliis Agreemefll 'lllld whelher or not !hey CO!ilalil or disclose ConlldenUal 
I~ (~Vely, ~ 'Ctitnpany P~, are Iha spla and &du~ propeny or Company or Company's 
s~ !lf lllll!lnlller,l. C.Mll8Clor agrees tn keep <ill COmpany Piopally at Conftsdor's IX!lmlses 11nless olherw!ll!l 

· fllmil_lled lnillriiJllg_.lo/Company. Wllhln ~{O}days'3ftsrooy requ!JSI Ii)' Compaily, Contraatorwlll destroy ordellverto 
'.~ny, ~ CcmPailf~ op!IOn, (a) .. all Company ~ and.(b) an ~ in Conlrackll's possession or coo1m1 lhat 
CQntliln Of~ any Con!lden!liil Information. Cilflltacklr wUI plrivlda Campany a Wiltten C!1rllllcalion of Cootrador's 
·W!nPIJimoe.Wllh Con!rastor's,(l)jligalloos \mder this Secftm. 

7. ~ of Company Rules. At all times wlllfa on Company's premises, Conlmclor will observe Company's rules 
and~ With~ kironducl, health, sa~ and protoolloo of persons and property, 

, ~: .iw ~ or Im!!!§. Durtlg Ille Jem\ Of 11tts AgreemenL Con1taotllr will not awepl woric, enter into a contract or 
-~• M ~ion iriCQ11sf$J,ent.odnwmJ1lillble with Coolractol's ollUganons, or Ille scope er services to be rendamd for 
~~; 1mder lhhi Aweemenl; ·~h'll!llor warranls. lhe1. to llte be!! of Corilr&:!o(s koowlodga, there Is no Oiiier 
~iltiNJ .i:onfillit Bf~ l'lil Contrro.W! part lhlil corifllcls wllh or is inOOJJsislent with this Agreement Gonlr-ao!Or agrees 
to iildemnlly Gcmpany !flllll any anll all loss or OabffilY lnCtlll'ed hy raaaon of the alleged breach by Conlraclor cl any 
Mllllces agreement wllh any lhlnl party. 

IJ, Term and T!lll@tallon. 

1@$. Thi$ ~.Bill i$ elfac!J\te as.of the Effective Date set follh above l1llll will IBnninate in two {2} years unless 
lf#mlna!edealller "Ii ~Jo11h bJ!fow. 

!erorloaijw: by Cbmljal)y.· Company ma~ !emrlflllte thiB Agreement without cause El any lfme. with tetmination effecJive 
fiffeen (15) days .aflllr Ci:lll'tpsny's d!iliveiy lo Coollllolor d wrilten notice of hmnina!ion. Company also may terminate Jhis 
Agrael'mmt {a) Immediately upon Qin!ractors bteac~ of. Saciloo 4 [Disclosure and Assignmeilt 01 Wolk Resulting from 
Project Assl_grments}, 5 (Confklentiallly) or 10 (Noninlelference with BusfllflSS), or (b) immediately for a rnatelial breach 
by GOllli'adDr If ContraolDr's malerffll brea;b of. any a!har provision undl.lT this Agreement or obfigliiian under a Project 
Asslflnll\eiJI rs not oure.d w!lf11n !en (10) day$ aller the date of Company's writteri notice Of breactr . 

• Conlralllor may tenninat.o fhls Agraemant wllhoirt cause <ii BllY time, wll)l terrnlnallon effeciiVe 
:"'"fi17-". 9"'1.alle!"'r~C~cnlEll·Clot.1l delivery to ComPilllY of l'ltilten ruitlte of temtlmlllan. Conlraci.or also may tennimta 

lhls Aweemerif hiimedlalaly !or a marerl.al b~ by Company ff Company's mallllial brescb lif any prnvlslon of this 
Agteejnentltt not G\li:ed \'llU1ln teii (10} days aft.er the date of Contraclar's wrilten nolioo of breach. 

Ch:t Gf ExIDfl!Uon or T0!Il!hla!IQ!l. Upon ~on or lerminetlon of I/tis- Agreement, Company wm pay Conlmclof lot 
~ .piITTOrmed unclei" llils Agreement as 3!ll forth In eadl then pending f'K!)oot Asslgnment(s). The definlUOllS 
_wnlalnl!d In !his· Agreement iIDd the rlg~ and obllgatlo~s wntalned In lhi& $ec!lan and Sections 4 {Dlsclasum .and 

©2008 MdO SysleliiS 
Conftdelllial and Proprieti;lry: NOA Required 

3 

CONFIDENTIAL MOD _ARB0003217 

MOD-DOJ 007109 

PHILLIPS0033487 

308.003 



·· :AsslQilill®t M Work ReS\llifng·m Ptajecl i\llslgnmnn1$J, 5 (Co(llldenllalll)I), 11 (~hlp arm Reltlm of CORli!1enllal 
1nfum)i:lmm aild. .. · ~). 1() (Nonlnletfara~ wflh Buslml!IS) Md 11 (General Pnl\fSfons) wlll 9!UViYB any 
:~.m . . ·lftlll& Agri)emenl 

10. t-Jon!fjlmference -mID· Btisirrass. During this Agreement, ood for a pe!llX! of IWQ (2j yearn Immediately loltOMng file 
lem!Jnelloll or exjlllalion r:J !hill Agroomerit, Contraotot agrees not IO aDllcit or induce 81ff emple>yee or independent 
conltaC!orto ~or hmach Bil employment, COll!raGlual 11rnlher rnfafJonshlp With COJ1\p9Jly, 

11 •. General Pn;MsiOns. 

81!ooai!m and A&lJijms. ~mar not l!llbcolllrad. ar lllharwlse dl!fegate Conllaclol's abllgallons under this 
~ wftholil GOfl!Pllriy's pifor .Vllillen ronsen). Sitbjecl Jo Ilia foreg(llng, ~ Agraement w!U Ila f!lr Iha benefit of 
.~JlY.s~and a5sijli1s. tJnd wUlbe blllilliig on Coirttadol's easlgnees-. 

lmwtHr~--&!lmt ConWclol'~ OlllJ!latitll!S tll'llfer llllS ,AgtOOlntlrlt are of a Unl!jU9 cflllliC!er lhat !Jives !hem porticuB" 
Ya\iie; C~s- bffl.ad] of ~ CJf stll:h olillgatiolls will result In ltl&parable and conllnufug damage lo Company f!ll' 

· whlcii monej di!l'flil!ies ate ln!i!Jfflcien~ and Company wfll b& 011~ m lnJundlve rellefllru!/or a decree fur~ 
· ~· ami stiOO other mllet as illay be proper {includlng money damages If llPillOPriaf.e). 

Nolice!t. Any no!J~ ~or~ by lllf&Agtr!MIMI. will b1fln wrlllnjJ imd wlD be del!W!Bd as folla.w, wllh oofic& 
.~.tneil aa l~ (Ii) by pet80ll~ d~. whlifi ac{ually d!lllvtired; (b) l)y pv(llll~h! Q'lurier, ujion wrllfen 
v~ol.rqPJi_(o)by IacslirtDatraitstitfsalon, u,oon Bfllmowledgment of r~ ota!B\:ll'Qll!ctransm\Ssim; or (d) by 
·ceiiftie!;J tr J!l!lls~ mpll, illllllil recslpl~uas)ed, upon verffli:affon of IBC6ipt ND!lw wBI be sent to the- addiesse@ set 
foitli above or lo sud! o!hw add!l!SS as either pafiy may provide In 111riUng. 

@9mlm! law; f!)!llm. This Agraemant will be govern~ in all respeoJso by the laws of the United Slsles of America and · 
bj lhe 1aw& 0H.11e SJate of Washington, aswoh raws are Ppplied to agreemems enwred Info and to be palfmned entirely 
wlflllll ~glt:rl betwelln Washll\gloll re&ldenlS. Eadl ti the parties krevocably COl1$l!l1l$ to the axdustm f)ll!SIJMI 
Jurisc!iotlon ·of !!Ill filderaJ an1Ulale C9lUl$ IOGall!d In Klll:!I County, Washlng!on, es apµ~ for any matter arlslf111 out of 
or: teliitllig \o 111I11 Ag(lieirtlilif; lll!OOPt lbllf In adillns ~ng lo eofufuesny 01der a miy Judgmeti! Of SUCh federal or state 
coiufukll.ia!ed lh·Kll'lll Coonty, ~"1gloo, such pet$0ttal jwisdiclion wlll b& nonei«:lusive. 

~· If -a court of law hcMs any provlsbn. Of ihls A!lreemen! to be fflegal, Invalid or unenforceable, (a} lh<ll 
Jirol'lslllll l'illl ba desned amanded lo !ldllave an l!cooomt elfec! !hat is as near as possibl& to lhat provided by Ute 
orfglfll!i provlsloiI anti (b) 1119 legality, valkllty and enloroeablllty of the remaining provisi0fl5 oi lhls Agreemenl wiU 11ot J:)ll 
<!ffe¢IOO lheleby. 

Wllfy!l!: Modlfioal!ln. lf Company ~iveS. llny. term. provision or Confracto!'s breach af WS AgraemeJ!I, such Waiver l'llll 
nQl;lle.e(fecllve wi~.it ls.In· Wrltfng arnf signed by Gompiiln)I. No wal\<l!r by a party of a breach of Ins Agn;emenl wilt 
.GtiiiStl!Uta l! l'(ll!Ver of My- of1!llr or.mi~ent breach by Contraclcir. This Ai¥eflmenf lrn\Y be IOOdlffed ooly by mUlllal 
wiliroo il)lrfl611'1illlt oh!tlfbQl!red rejitesenlallves of1ha parties. 

·l:nlln!Ag@m1.ml, Thi& Agmemant rons!ltutes Iha entire a~menl between lho parties relating lo this subJeol mailer 
aJl(I supersedes aH pna- or t;Ontemporaneous agmeme.nl$ caicemlng such subfect mallar, wn'lten or oral. 

IN WITNESS WHEREOF, 1he parties haveexectll.ed !his Agreement.as of the~~-

Sign!l!f: 
Name: 
Till a: 

Signed: 

©2008 MOD Syslems 
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Signed:~ 
Name: Jan Jardin 
Tiile; Managing Director 
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1. ·~of fill;lrdal m!atlon9hips 
:l. · ·~m:lllf flnalk:lal IJWllmentgrou1191!llflef fndMtlual. 

~l;t'.oOlllal. . 
3. 1\!liiO·mvfeWall~~foi'shllyfelllio.b~and 

4. ~.andaldlfllllltd1J¥1 any lutmlm!il!Sl8, ltgal 
rn8llenJ. ~lllnl:lum . 

5. &~ll00Clhl119 
·Ii. Uaiat·~anrflllltianilanymalferlbatlll!ICEO~ 

Aoooplin!;e 9!1!!il!I 

J•nmieptoffooi> i'QGwJlf!e (CHECKONf]: 

x A ~Jllicli! !or~ otpcojBc:tess~omlllll(¢ . $15,ll00-25.000/monlhl 
NOT!o.l1llllt!ii11$25!1,00!! par yoarwi11mutajlplQ~al ofBOlllllofDJrei:IO!& 

~on a 111111 $1,000 !)er clay 

:(__o~ Ill! fO!l®ls~puytneml; Fees~ with rravemig, if notbaolrerl Ullll\IDIJ the i:oJnplll)Y. «iU!J>m'entas 
~,jlhm{fdla(Om,~.Joilg~llll)'.~Pfillledordev11l@d1btMOD,~orru;\tlmaiytafllslll!'.til!quellll, 
.su1j~lo$~!oltf#~leg1!altull(:e!Plt. . 

~l'll!l1lt w~I be m&dei:v!a w1Iu or Ghecil ID: 
ING BANKN.V .• ~. Mm!EmAND 

· SWlllAddiaSs: INGB-Nl. 21' 
Acooun Mr 50914375 
Fim>!lilg: lNG,ASIAPRIVA TE BANK UMffEO 
Svilltt~! INSISSGSG 
·M~*1111µ11S1f Pes!11.kn 
~~tWIJ!ll.: 10281)0 
Bmef!dafy's lllllOO: Mell!Or lnle!nallcnal GfQIJJI Coljl0!;3lioO 

OR ioMO!heref1tlfy or.auomey formm!Dancel@requt.sl!lil 

If 61lbarpally fiir any reason tumlinams ws Projeet Assignrnenlor 1h111nd~ad61ll Coofmcil:lr Sol'lloos A9roomoo11hat govums 11, fees 
will~ paid based on: 

_Cllni/adurJJrna 8jl!lllt. 
_n..~1 otlhed~r~ furnished Ci>fnllan.Y, llSilBIB1nliledby CoflllllllY. 
-...ll...Jlll!tl, ~r~ (descltle P.ilyml1IJV: ~splj!Jfaml fipaltmljl)n f(1u1ny &llPlli!Sai l1llJ!Ji!lld fo5ellkl~emeoL Tll!llllnall<Jl 
Ofthrt~eht~Uli:misalJrlbeComfll!IJYplfpr!QJIJJllt3,:2QOOwiliosulflna$50.000paymentto~ln~Group 
~ pil1abla lllll ~ll'l!Ol\tl!fylnWIDmeml>etfmnlll!f 80 d;iya fmmthe ds19otll!m1l1Wlkm In exchanua klra!)«lell11 and 
u~colldtil.li!al1lllel!Sft; lroni M&1ootand .fart.Jardin as an 1ri<hidua1, ~UWacflny bibs Company. 

~$; CtJmpa11yllilll~CQl'lltllt!Jlrforlhi1followlngex~mrrvdmC01~wllhlhiBProjecl~nmantupon 
reeiip! o1 fll9l>llr OOi:ulftlinm!lon or ~exper.s!!$ lrom~lrarfnl (desmooexpe17ses}; 
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t Paildtllt'lllilJii acoo~-not[l)l!XC8ed$1,000peroay 
2. navsl-i'lll!lal'filllllOOllYlhe~ 

·-travfil B1mngcm1mta Rlll)' hmf OOlllJlljflJ·op11t.ruuut1 fmlllllg8 8Xjlell&e$, 1herelille ~ par diem roo lll!IY re Jll(lVided willlllut 
reln1iU!l;l!llEllla.·an ~~ ft\VQ!r$ hltJSI h8llio ~<lay apJinWa111. 

NOTE; llis Pl$c!Ass\l)rune11l'JS govemmtllyli)a lelm$1Jfan ln~!Contra®rSelvlll!ia-Ailreemen! In eifectbelweM COtrpany­
ll!ld .Gmlbaclor. Ar,, lfel111n·lhli Pro)ect~lllem.lilati$~1wl8i sudl egmementltl111mlid. 

WWUNESS WHEROOF. Ilia Plll1ies have llX1ltllfed 1bts ~ Alisignment 8$" or !he 1a1e1 da61 below. 

Nlllil&: JanJllldln 
iJlle: Mal1a!l"9 Olredor Dale; ___ _ 
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE
_____________________________________________________________

UNITED STATES OF AMERICA,

Plaintiff,

v.

MARK E. PHILLIPS,

Defendant.

)
)
)
)
)
)
)
)
)
)

NO. CR10-269JCC

SEATTLE, WASHINGTON
February 24, 2011

TRIAL - DAY 7

_____________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
BEFORE THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT JUDGE
_____________________________________________________________

APPEARANCES:

For the Plaintiff: MR. ARAVIND SWAMINATHAN
MR. MATTHEW DIGGS

For the Defendant: MR. JOHN DU WORS
MR. PETER MAIR

Reported by: Kari McGrath, CCR, RMR, CRR
Federal Court Reporter
206.370.8509
kari_mcgrath@wawd.uscourts.gov

Proceedings recorded by mechanical stenography, transcript
produced by Reporter on computer.
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EXAMINATION INDEX

WITNESS EXAMINATION BY PAGE
GWYNNE LAURENTE CONTINUED CROSS-EXAMINATION

BY MR. MAIR
5

REDIRECT EXAMINATION
BY MR. DIGGS
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DENNIS MANDELL DIRECT EXAMINATION
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A No.

Q And when was the first time you learned about Exhibit 144?

A During my work for the DRC, probably in the January,

February time frame of 2009.

Q Take a look at Exhibit 182.

MR. SWAMINATHAN: Which has been admitted, your

Honor.

Q Mr. Douglass, you are familiar with Exhibit 182?

A Yes.

Q This is an invoice for W. Black Services?

A Yes.

Q Did Mr. Phillips tell you about the existence of Exhibit

182 in June of 2008?

A No.

Q Did he ever show you this invoice for W. Black Consulting

Services in June of 2008?

A No.

Q Did he ever provide you with this invoice for W. Black

Consulting Services in June of 2008?

A No.

Q Did Mr. Phillips ever tell you that Jan Wallace had no

ability to generate her own invoices in June of 2008?

A No.

Q Did Mr. Phillips ever tell you that Jan Wallace wanted

invoices to her company to be changed to W. Black from

markphillips
Highlight



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

Wallace Black in June of 2008?

A No.

Q Did Mr. Phillips ever tell you that $100,000 that went to

Holman Cahill should be booked to him as a personal expense?

A No.

Q As a bonus?

A No.

Q How about for personal executive coaching?

A No.

Q Did he ever tell you that the $100,000 should be booked to

him personally, for convenience?

A No.

Q Was the $100,000 that went to Holman Cahill disclosed to

PricewaterhouseCoopers during their due diligence review?

A Not that I'm aware of.

Q Did you talk to Mr. Phillips around this time about

payment that had gone to the Holman Cahill account?

A No, I don't believe so.

Q When did you first discover that $100,000 had gone to the

Holman Cahill trust account?

A During the DRC review, in early 2009.

Q Did Mr. Phillips tell you that he wanted to retain Jan

Wallace as a consultant to provide services to MOD in June of

2008?

A Yes.
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C E R T I F I C A T E

I, Kari McGrath, CCR, CRR, RMR, Official Court

Reporter for the United States District Court in the Western

District of Washington at Seattle, do hereby certify that I

was present in court during the foregoing matter and reported

said proceedings stenographically.

I further certify that thereafter, I have caused

said stenographic notes to be transcribed under my direction

and that the foregoing pages are a true and accurate

transcription to the best of my ability.

/S/ KARI McGRATH

Kari McGrath, CCR, CRR, RMR

Official Court Reporter
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FEDERAL BUREAU OF INVESTIGATION 

Date of transcription 02 / 24 / 2011 

DAVID DOUGLASS male,   
 

  
      was 

interviewed . Also attending were Assistant United States Attorneys 
(AUSAs) Aravind Swaminat han and Matthew Di ggs, Internal Revenue 
Service Criminal Investigation Special Agent Benjamin George, and 
United States Postal Inspection Service Inspector Amy Kerkoff. 

DOUGLASS was asked the following questions regarding his 
work as the Chief Financial Officer (CFO) of MOD Systems 
Incorporated (MOD) . 

DOUGLASS was asked if, in June of 2008, MARK PHILLIPS 
gave him the invoices which requested payment for services provided 
by W Black (the W Black invoices) . 

DOUGLASS replied, "No . " 

DOUGLASS was asked if PHILLIPS showed the W Bl ack 
invoices t o him in Jun e of 2008. 

DOUGLASS replied, "No. 11 

DOUGLASS was asked if PHILLIPS told him in June of 2008 
that JAN WALLACE could not generate invoices. 

DOUGLASS replied, "No." 

DOUGLASS was asked if PHILLIPS told him, in June of 2008, 
that WALLACE asked for the invoices to be changed from Wallace 
Blac k to W Black. 

DOUGLASS replied, "No. 11 

DOUGLASS was asked if, in J u ne of 2008, PHILLIPS 
instructed him to record the transactions documenting the transfer 
of $100,000 to t he law firm Holman Cahill (the Holman Cahill 
transactions) in MOD ' s accounting records as personal to PHILLIPS. 

DOUGLASS replied, "Absolutely not." 

Im estigation on 02 / 24 / 2011 at Seattle, Washington (telephonically) 
~~~~~~~~ 

File# 318A-SE-96305 Date di ctated N / A 
~~~~~~~~~~-

~ SA Spencer B. Walker 

This document contains neither recommendations nor conclus ions of the FBI It is the property of the FBI and is loaned to your agency: 
ii and its contents are not to be distributed outside your agency. 
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DOUGLASS was asked if, in June of 2008, PHILLIPS 
instructed him to record the Holman Cahill transactions in MOD's 
accounting records as a bonus to PHILLIPS. 

DOUGLASS replied, "No. Definitely Not." 

DOUGLASS was asked if, i n June of 2008 , PHILLIPS told him 
that the Holman Cahill transactions were to pay for pers onal 
executiv e coaching. 

DOUGLASS repl i ed, "No ." 

DOUGLASS was asked if PHILLIPS e v er told him that the 
Holman Cahill transactions should be booked to the due from 
Phillips account . DOUGLASS was also asked if PHILLIPS said that he 
(PHILLIPS) would pay the money back to MOD. 

DOUGLASS replied, "No." 

The first time DOUGLASS heard the name JAN WALLACE was in 
July or August of 2008 , when discussion arose regarding the Meteor 
consulting agreement . 

All the discuss ions about WALLACE were p r o s pective fro m 
July or August of 2008 . DOUGLASS told PHILLIPS t hat a contrac t 
needed to be put in place. 

The first time DOUGLASS saw a W Black inv oice was in 
conjunction with his work for the Demand Review Committee . 

DOUGLASS stated that, had there been dis c u s sion between 
he and PHILLIPS regarding the recording of the Holman Cahill 
transactions, "my records would have been papered with it and my 
entries would have reflected that . " 

Regarding the notion that PHILLIPS had asked DOUGLASS, in 
June of 2 008, to classify the entries surrounding the Hol man Cahil l 
transactions as personal to PHILLIPS, DOUGLASS replied, 

"That's unadul terated bu l l -shit." 

The Holman Cahill transactions were never discussed with 
PricewaterhouseCoopers. 
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From: John Ou Wors <John@newmanlaw.com> 
Subject: HPV Patent litigation 

Date: April 10, 2011 'I 1 :43:07 AM POT 
To: "steves1@mac.com" <Steves1@mac.com> 

Dear Steve, 

The purpose of this emai'l is to outline our strategy in mone1iiing the buffering and 
playlist patents .Hunts Point Ventures purchased from Mark Phillips. Our $trategy is 
to repllcate the experience we have had enfordng a patent for another client, 
Essociate, over the past year and a half. Essociate holds a patent for certain 
int ernet marketing technology that, like the buffering and pfaylist patents, became 
the technological norm for every participant in the industry. We have obtained 
settlements for Essociate over the last 18 months totaling approximately 
$1,500,000. 

The key to our success in the Essociate litigation has been keeping our settlement 
demands lower than the amo.unt a defendant would likely spend litigating a patent 
through trial. All of the Essociate defendants have paid a settlement between 
$75,000 and $250,000, except one very large defendant wh1ch paid us $550,000. 
The average cost of defending a patent infringement case t hrough discovery is 
$300,000; through claim construction is $500; and through trial is $800,000. The 
Essociate defendants settled irrespectiVe of whether they thought they could win 
on the issue of infringement or patent validity, simply because it was econom.ically 
efficient to do so. 

HPV' s buffering and playlist patents appear to cover all portable video and audio 
players distributed unt il 2009, and some distributed after. On Monday, we will file 
an action for infring,ement of the buffering and play list patents. against Digecore, 
which distributes the portable media players offered to customers on most 
commercial airlines. We ·will file our action in the Western District of WlSconsin, 
which has the fastest patent docket in the country, with cases going to trial 
typically within nine months of filing. We believe the incredible pace toward trial 
will cause D(gecore to settle in the $250,000 range within a few short months of 
filing. 



Shortly thereafter, we Will file another action in the Eastern District of lexas, 
naming five separate defendants. These defendants will be di~ributors of the 
lower priced portable digital media players in Wa.h:nart, Tar-get and Radio Shack. 
The Eastern district of T-exas is the most _patent-plaintiff~frlendly vertue in the 
country, and although it does not bring cases to trial as quickly as the Western 
District of Wiscensin, it is known for issuing the highest patent infringement 
awards in the countrv.. The overall purpose of this ,Stra~egy is to bring an 
immediate cash infusion to HPV to provide a return to tbe HPVinvestors who 
facilitated HPV's acquisition of~he bufferingana play list patents, followed by a 
steady stream .of see<I incQme in the low seven figure range over tne following 12 
months. 

The one risk to be aware of is the possibility of reei<amination of the pufferiog and 
playlist patents. Reexamination is a proceeding whereby the United States Patent 
and Trademark Office reviews a patent at the request of a defendant who submits 
prior art they claim anticipates (and therefore invalidates) the patent being 
reexamined. Some courts will stay a lawsuit pendi'ng a reexamination proceeding, 
however this is statistically less likely in the W.estern District of Wis<;onsin and the 
Eastern District ofTex~s. ihe cost of a g0od reexamination petition is $100,000, 
and the best way to avoid one is to settle for $.lSOJOQO when one is threatened. 

We anticipate having selected our 5 Eastern District ofTexas defendants within the, 
next .14 days, and filing shortly th~reafter. Please let me know if you have any 
other questions. 

Very truly yours, 

John Du Wars 

_ , ..... ..,.. ... _ .. _,..._, .,.._, ..,,_. , ... Wo_ ~ ............. , ...... .. . .. _, _______________________ _ 
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HUNTS POINT VENTURES, INC. 
 

JOINT CONSENT IN LIEU 
OF 

SPECIAL MEETING OF BOARD OF DIRECTORS AND SHAREHOLDERS 
 

Pursuant to the Washington Business Corporation Act, the undersigned, being (i) the sole 
director of Hunts Point Ventures, Inc., a Washington corporation (the “Corporation”), and (ii) 
all of the shareholders of the Corporation, waiving all notices required by the Washington 
Business Corporation Act, by this instrument in lieu of an special meeting of the Board of 
Directors of the Corporation (the “Board”) and the shareholders of the Corporation, hereby 
consent to the adoption of the following resolutions and direct the secretary of the Corporation to 
include a copy of this consent in the minute books of the Corporation: 
 
Resignation of Joyce Schweickert as Director and Officer 
 
 WHEREAS, Joyce Schweickert has resigned as Vice President and as a director of the 
Corporation, effective as of May 17, 2010 
 
 RESOLVED, that the resignation of Joyce Schweickert is hereby accepted. 
 
Articles of Amendment – Board Approval and Recommendation to Shareholders 
 

RESOLVED, that the Board hereby adopts and approves the Articles of Amendment of 
the Corporation, substantially in the form attached hereto as Exhibit A; and 

 
RESOLVED, that the Board hereby recommends that the shareholders of the Corporation 

approve the Articles of Amendment; and 
 

FURTHER RESOLVED, that, subject to the approval of the shareholders of the 
Corporation, the President of the Corporation is hereby directed to file the Articles of 
Amendment with the Secretary of State of the State of Washington. 

 
Articles of Amendment – Shareholder Approval 
 

RESOLVED, that the shareholders hereby adopt and approve the Articles of Amendment 
of the Corporation.  
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Number of Directors; Vacancies 
 
 RESOLVED, that the Board hereby sets the number of directors of the Corporation at 
five (5) directors; and 
 
 RESOLVED, that the Board hereby appoints the following individuals to fill two (2) of 
the vacancies on the Board until his or her respective successor is appointed and qualified or his 
earlier resignation, death or removal: 
 

Chad Rudkin   
[Mark Phillips or Designee] 

   
Appointment of Officers  
 

RESOLVED, that the following persons are appointed to the office appearing opposite 
their respective names, each to serve until his respective successor is appointed and qualified or 
his earlier resignation, death or removal: 
 

Executive Vice President and Chief Technology Officer   Mark Phillips 
Executive Vice President and Chief Operations Officer   Chad Rudkin 

 
Sale and Issuance of Common Stock 
 

RESOLVED, that the officers of the Company are, and each of them is, authorized and 
directed, on behalf of the Company, to sell and issue the number of shares of its Common Stock 
and for the consideration as set forth opposite each person’s name, which the Board has 
determined in good faith is adequate, as identified in the table below: 
 

Name Number of Shares Consideration 
Steve Schweickert 9,200 – Voting Common Stock $9,200 

Mark Phillips 9,200 – Voting Common Stock $9,200 
Chad Rudkin 9,200 – Voting Common Stock $9,200 

Joyce Schweickert 4,000 – Non-Voting Common Stock $4,000 
 

FURTHER RESOLVED, that the form terms and conditions of the Stock Subscription 
Agreement, substantially in the form attached hereto as Exhibit B, is hereby authorized and 
approved; 

 
FURTHER RESOLVED, the Company’s officers are authorized and directed to issue and 

deliver a certificate for such shares to that subscriber and such shares of Common Stock shall be 
duly and validly issued, fully paid and nonassessable; 

 
FURTHER RESOLVED, that the shares of Common Stock authorized to be sold and 

issued by the Company shall be offered and sold in accordance with the terms of the exemption 
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from qualification provided by applicable state securities laws and Section 4(2) of the Securities 
Act of 1933, as amended; and  

 
FURTHER RESOLVED, that the officers of the Company are, and each of them is, 

authorized and directed, for and on behalf of the Company, to take such further action and 
execute such additional documents as each may deem necessary or appropriate to carry out the 
purposes of the above resolutions. 

 
Cancellation of Initial Issuance of Common Stock 
 
 RESOLVED, that the previous subscriptions for 50 shares of Common Stock of the 
Corporation by each of Steve Schweickert and Joyce Schweickert are hereby cancelled and 
revoked, effective as of the date following the date of the effectiveness of this written consent; 
 
 RESOLVED, that the shareholders hereby consent to the cancellation of such previous 
subscriptions and acknowledge and agree that such subscriptions will be replaced by the 
subscriptions contemplated by this written consent.   

 
Omnibus Resolutions 

 
RESOLVED, that the officers of the Corporation be, and they hereby individually are, 

authorized and empowered on behalf of the Corporation to do and perform all such further acts 
and things and to execute and deliver all such further agreements, documents, notices, 
certificates, schedules, exhibits, contracts, notes, instruments or other papers, and to make all 
such payments as they may in their sole and absolute discretion deem necessary or appropriate to 
carry out, comply with and effectuate the purposes and intent of the foregoing resolutions and the 
transactions contemplated thereby (the execution by such officer or officers of any such 
instrument or document or the doing by him or them of any act in connection with the foregoing 
matters to establish conclusively his or their authority therefore from this Corporation and the 
approval and ratification by this Board of the instruments and documents so executed and the 
actions so taken); and 

FURTHER RESOLVED, that all acts of any officer of the Corporation heretofore taken 
in connection with the transactions contemplated by the foregoing resolutions be, and they 
hereby are, in all respects, approved, adopted and ratified in all respects. 

 
 

[Remainder of Page Intentionally Left Blank; Signature Page Follows] 
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This written consent may be signed in counterparts, including by facsimile transmission, 

each of which shall be deemed an original and all of which, taken together, shall constitute one 
and the same document. 
 
 
SOLE DIRECTOR: 
 

       
 
STEVE SCHWEICKERT 
 
Dated: May ___, 2010 

 
 

 
SHAREHOLDERS: 
 

       
 
STEVE SCHWEICKERT 
 
Dated: May ___, 2010 

 
 
 

       
 
JOYCE SCHWEICKERT 
 
Dated: May ___, 2010 
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EXHIBIT A 
ARTICLES OF AMENDMENT 
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EXHIBIT B 
FORM OF STOCK SUBSCRIPTION AGREEMENT 
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE
_____________________________________________________________

UNITED STATES OF AMERICA,

Plaintiff,

v.

MARK E. PHILLIPS,

Defendant.

)
)
)
)
)
)
)
)
)
)

NO. CR10-269JCC

SEATTLE, WASHINGTON
February 24, 2011

TRIAL - DAY 7

_____________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
BEFORE THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT JUDGE
_____________________________________________________________

APPEARANCES:

For the Plaintiff: MR. ARAVIND SWAMINATHAN
MR. MATTHEW DIGGS

For the Defendant: MR. JOHN DU WORS
MR. PETER MAIR

Reported by: Kari McGrath, CCR, RMR, CRR
Federal Court Reporter
206.370.8509
kari_mcgrath@wawd.uscourts.gov

Proceedings recorded by mechanical stenography, transcript
produced by Reporter on computer.
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EXAMINATION INDEX

WITNESS EXAMINATION BY PAGE
GWYNNE LAURENTE CONTINUED CROSS-EXAMINATION

BY MR. MAIR
5

REDIRECT EXAMINATION
BY MR. DIGGS

6

DENNIS MANDELL DIRECT EXAMINATION
BY MR. DU WORS

9

CROSS-EXAMINATION
BY MR. DIGGS

27

REDIRECT EXAMINATION
BY MR. DU WORS

44

RONALD ERICKSON DIRECT EXAMINATION
BY MR. DU WORS

49

MARK PHILLIPS DIRECT EXAMINATION
BY MR. DU WORS

60

EXHIBIT INDEX
EXHIBITS ADMITTED PAGE
Exhibit(s) 851 7
Exhibit(s) 821, Page 8 40
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MR. DU WORS: Permission to publish?

THE COURT: Yes.

BY MR. DU WORS:

Q What is going on in this e-mail, Mark Phillips?

A I had spoken to Mr. Douglass and explained the prior

payment to Ms. Wallace and provided him with the

documentation. And we agreed that the payments to her would

be booked to me as a personal bonus of $100,000 and added to

my compensation and that he would then execute an independent

consulting agreement between the company and Ms. Wallace and

expects that invoices in the future would be provided by her

directly.

Q Thank you. Mr. Phillips, can I please direct your

attention to Exhibit D50, in the black binders in front of

you and also on the screen in front of you. Do you recognize

this agreement, or do you recognize this document?

A Yes.

Q What is this document?

A This is a licensing agreement between myself and Anything

Box.

Q What is the date of the document?

A April 25, 2008.

MR. DU WORS: Defense moves to admit Exhibit D50 into

evidence.

MR. SWAMINATHAN: Objection, your Honor. This isn't

markphillips
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markphillips
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signed.

THE COURT: Sustained.

BY MR. DU WORS:

Q Mr. Phillips, may I direct your attention to Exhibit D57,

in the black binders in front of you and also on the screen

in front of you. Do you recognize this document?

A Yes, I do.

Q How do you recognize this document?

A It's an e-mail.

Q Who are the parties to the e-mail?

A Myself, Mr. Bromfield, Mr. Bay.

Q And what is the date?

A January 25th.

Q And without recounting the content, what's the general

subject matter?

A This was discussing how to describe the Anything Box

transaction. And I was providing other options to simplify

the transaction.

MR. DU WORS: Defense moves to admit D57 into

evidence.

MR. SWAMINATHAN: No objection.

THE COURT: Admitted.

(Exhibit(s) D27 admitted.)

MR. DU WORS: Permission to publish, your Honor?

THE COURT: Yes.

markphillips
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C E R T I F I C A T E

I, Kari McGrath, CCR, CRR, RMR, Official Court

Reporter for the United States District Court in the Western

District of Washington at Seattle, do hereby certify that I

was present in court during the foregoing matter and reported

said proceedings stenographically.

I further certify that thereafter, I have caused

said stenographic notes to be transcribed under my direction

and that the foregoing pages are a true and accurate

transcription to the best of my ability.

/S/ KARI McGRATH

Kari McGrath, CCR, CRR, RMR

Official Court Reporter





LICENSE AGREEMENT 

This License Agreement ("Aqreemenr) is made and entered into as of April 25th, 2008 ("EHective Date') 'rJy 
and between Mark E. Phillips, an individual citizen of the State of Washington with a mailing address ol 2601 First 
Avenue, #1104, Seattle, WA 98121 ('~i. and Anything Box, Inc., a Washington corporation with a principal place 
of busness at no Third Avenue, Suite 1100, Seattle, Washington 98104 {"ABI'). 

WHEREAS, Phillips and ABI wish to enter an agreement by which ABt will obtain from Phillips certain rights 
Phillips Intellectual Property, as more particularly set forth herein; 

NOW, THE:REFORE, for good and va1uan1e consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties intending to be bound hereby agree as follows: 

1. OEFINITIONS. 

As used ii this Agreement. the following terms shall have the following meanings: 

1.1. "After-developed Prooertv' shali mean any and all Intellectual property developed by or on behalf of 
ABI, or any licensee of ABI, before or after the Effective Date that Is an Idea, Invention, or Improvement, or a derivative 
work, or confidential information of, relating to, ancl'or resultng from access to'Phlllips lntellecl\Jal Property or New 
Phillips Intellectual Property. 

1.2. "Confidential Information" means all non-public inlormation, l,'t'hether In oral, written or other 
tangible or intangible form, that Phillips designates as being confldentlal or which, under the circumstances 
surrounding disclosure, ABI knows or has reason to know should be treated as confidenlial, ncluding, wtthout 
Imitation, the terms and conditions of this Agreement Notwithstanding the foregoing, Confidential Information does 
not include information that ABI can establish by reasonable documentation; {i) Is or becomes generally available to 
the public other than (a) as a result of a discJosure by ABI or its employees/agents or any other person who directly or 
ind~ectly receives such information fl])m ABI or its employees/agents 01 (b) in violation of a confidentiality obligation lo 
the disclosing party known to ABI; (ii) is or becomes available to the receiving party on a non-confidential basis from a 
third party which is entitled to disclose it to ABI; or {iiQ was developed by employees/agents of ABI independently of, 
and without reference to, any infonnation communicated to ABI by Phillips. The Phillips Intellectual Property and New 

· Phillips Intellectual Property are Confidential Information of Phillips, except to the extent they may be excluded by the 
preceding sentence. · 

1.3. "Field of Use· shall mean the development and commerclallzallon of (I) MOD Enterprise Software 
for the delivery of digital products and services at physical retail point of sale; {&) portable media devices (including 
smart devices) that are specifically marketed as compatible with MOD Enterprise Software for use in connection with 
the storage and use by consumers of digital products and seivices; and (ii~ cable lelevision· $et-top boxes that are 
specttically marketed as compatible with MOD Enterprtse Software for use in connection with the storage and use by 
consumers of digital products and services. The Field ol Use does not include any direct•to-consumer businesses, 
S\lCh as the provision of clig~al products or seivices to consumers. 

1.4. "Licensed Producr shall mean any product o·r seivice that exploits any' Phillips Intellectual Property 
or New Phillips Intellectual Property In a manner authorized by this Agreement. 

.1.5. "MOD Enter,prise Software' shall mean the MOD System 3.0 enterprise software and any 
successor software agreed by Iha parties. 

1.6. "Ne'lt PblJli12s Intellectual Property" shall mean any intellectual property developed or acquired by 
Philips that Phillips and ABI wish to add to the portfolio of Intellectual property licensable by ABI hereunder. New 
Philips Intellectual Property may include documentation and confidential Information. The parties may from time to 
time add New Phillips Intellectual Property to this Agreement and shall Identify such New PhOl!ps Intellectual Property 
on ExhibH B. 

1.7. "PhllllP$ Intellectual Property" shall mean (i) that intellectual property or Phillips identifie~ in 

• 1 • CONFIDENTIAL 

-
Grand Jury Material - Subject to Rule 6(e)f 
FOIA Confidential Treatment Requested 

PHILLIPS0687619 



Exhlbll A, Including all worldwide rights in such property, and any documentation related thereto that is provided to ABI 
by Phillips, (ii) al rights In Mer-developed Property, and (iii) all confidential information disclosed by Phillips to ABI 
hereunder. 

2. LICENSE GRANT 

2.1. License to AB!. Subject to all the terms and conditions o/ this Agreement, Phillips hereby grants to 
ABI an exclusive, worldwide, sub-licensable, royalty-bearing license (i) lo exploit all rights included within the Phillips 
Intellectual Property and the New Phimips Intellectual Property wtthin the Field of Use, and (iQ to develop After· 
developed Properly and thereafter to e>:plon It pursuant to the terms of this Agreement. ABI shall cause any sub­
licensee exercising any tight under or through this Agreement to comply with the terms and concilllons of this 
Agreement, and in so doing, ABI shall at all limes remain fully accountable for the actions and inactions of Its sub­
icensees. ABI is not aulhoriled to grant a sublicense to any party that will not or cannot comply with the terms and 
condnions of this Agreement, and any purported sublicense to such a party shall be void ab inltio. 

2.2. Savings C/ausg. For the avoidance of doubt, Phillips does not grant to AB/ hereunder a license to 
any intellectual property that is licensed exclusively by Phillips to MOD Systems, Inc. pursuant 10 lhe License 
Agreement between them elated __ _ 

2.3. Granlback to Phillips. Subject to all lhe terms and conditions of this Agreement, ABI hereby 
assigns to Phillips all right, title, and interest In and to After-developed Property, subject only to the license granted to 
ABI by Phillips pursuant to paragraph 2.1. ABI shall execute all papers and perlOJm all lawful acts requested by 
Phillips to eflect such assignment and to secure, perfect, and enforce such rights; AB! appoints Phillips its attorney·ln· 
facl to execU!e any such papers and perform any such acts if AB/ fails to do so after reasonable notice from Phillips. 
To the extent permitted by law, After-developed Property shall be deemed a work made for hire by ABI (or its sub­
licensee) for Phillips. To the extent Afler-<leveloped Property is not capable of being a work made for hil'e, the 
assignment provisions of this paragraph shall app~. 

2.4. Implied Licenses. The only licenses granted in this Agreement ar& the licen~es expressly set forth 
In paragraphs 2.1 and 2.3. There are no implied licenses under this Agreement. 

2.5. Indemnification. AB/ shall indemnify, defend, and hold Philips harmless from and against any 
claim that ·arises from or relates to any subllcense granted by or any business activity of ABI. 

3. ROYALTIES AND OTHER PAYMENTS 

3.1. Initial Paymen~ ABI shall within thirty (30) days of the Effective Date pay to Phillips one million five 
hundred thousand dollars ($t ,500,000) in consideration of Phillips entering this Agreement. In addition, the parties 
contemplates that AB/ wiU acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems, 
Inc. equal to an undiluted ten percent (10%) share of ownership o1 such entity. 

3.2. Rovaltiqs for Lk:ense<I Products. ABI shall pay royalties to Phillips for the licenses granted In 
paragraph 2.1. The royalties shall total three million five hundred thousand dollars ($3,500,000) and shall be payable 
In annual installments of five hundred thousand dollars ($500,000) due on each anniversary of 1he Effeotlve Date, with 
a Hnal payment in the amount of one million five hundred dollars ($1,500.000) payable in 2012, Notwithstanding the 
foregoing, ABI may elect to forego making a royalty payment due under this paragraph 3.2 in 8IlY annual period that 
AB/ is not profitable. In determining profttability, the parties shall rely on the opinion of an independent certified public 
accountant chosen by Phillips (and subject to reasonable approval by ABI), applying Generally Accepted Accounting 
Principles or such other accounting system as the parties may agree. If ABI elects to forego making a royalty payment 
pursuant to this paragraph 3.2, lhe license granted in paragraph 2.1 shall become non-exclusive. 

3.3. Paymenls and Reports. All paymen1s due pursuant 10 paragraph 3.2 shall be paid by AB/ to 
Phillips annually within thirty (30) days after the anniversary of the Eltectlve Date, unless the parties agree otherwise. 
If AB/ wishes to be excused from making a payment due under paragraph 3.2 due to its failure to make a profit during 
the pertinent period, it shall in lieu of payment provide a report to PhiUips that includes the information necessary to 
enable Phillips to verify that ABI did not make a profit. 
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4. RECORDS 

4.1. Retaining Records. ABI shall keep for at least three (3) years after each payment required lo be 
made hereunder sufficient books and records to enable PhlDlps convenlenlfy to verify the proper payment of all 
amounts due hereunder. Such books and records shall be kepi at ABl's prinary place of business. 

4.2. Right to Review Records. Phillips shall have the right, at his own expense, not more than once per 
calendar year, to examine and aucfrt the relevant books anti records kept by ABI pursuant to paragraph 4.1 above. 
Phillips shall exercise this right only during reasonable business hours and shall provide reasonable notice of his 
Intention to CtJnduci such exami'lation or audit. ABI shall make available to Phillips alUacDltles reasonably necessary 
to enable 1he examination or audit. If any examination or audtt shows that AB! elected to forego· royalty payments in a 
year in which it was prolttable, ABI shaU immediately pay to Phillips the royalty due, Interest, and all reasonable 
expenses incurred by Phillips in connection with the examilalion or audtt. 

5. OWNERSHIP; COOPERATION 

5.1. Owaershig, Tille 10 and full ownership of the After·devel.oped Intellectual Property, the Phillips 
Intellectual Property, and the New Phillips Intellectual Property shall be and remain the sole property of PhilliPS. 

5.2. No Cha!leoae. ABI shall not challenge or assist another in challenging the validity or enforceability 
of any of the Phillips Intellectual Property or the New Phillips Intellectual Property. If ABI challenges or assists another 
in challenging the validity or enforceablli!Y of any of the Phillips Intellectual Property or the New Phillips Intellectual 
Property and tt this prohibition In the preceding sentence Is deemed unenforceable by a court of competent jurisdiction, 
the Agreement shall conlilue in force but the royalty rate 'provided for In paragraph 3.2 shall become five million dollars 
($5,000,000), payable in armual installments of one million dollars ($1,000,000) with a final payment of two million 
dolars ($2,000,000), retroaclive to the Effective Date. 

5.3. Enforcement. Phillips shall have the sole right, but no obligation, to pursue any infringement of the 
Phillips.Intellectual Property and the New PhiUips Intellectual Property, to·defend any challenge to the validity or 
enforceability oi them, and to enter any setUements, judgments or other arrangemen1S in respect of them. Phillips shall 

·not, without the prior written consent of ABI, enter a settlement or consent to a judgment that comprises an admission 
of liability of ABI. 

5.4. Assistance. Each pa,rty shall cooperate fully with the other in a party's efforts to procure, perfect, 
and enforce any rights wtthin the Phillips Intellectual Property and 1he New PhiHips Intellectual Property. 

6. TERM AND TERMINATION 

6.1. Term. The term of this Agreement $hall commence on the Effective Date and continue for so long 
as Phillips owns proteotable rights in lhe Phillips Intellectual Property and the New Phillips Intellectual Property. 

6.2. Notice of Material Breach or Default. II a party commit& a material breach in the performance of 
any of Its obllgaUons under this Agreemen~ the other party may give the breaching party written notice ol lhe material 
breach and its Intention to terminate etther the licenses granted to the breaching party under this Agreement or the 
entre Agreement (al the non-breaching party's sole discretion) ii the material breach is not cured within thirty (30) days 
(or such later date as may be specified in wriUng by the other party). II such breacti is not cured with euch period, the 
licenses granted tot~ breaching party under this Agreement or the entire Agreement, as determined by the non· 
breaching party in its sole discretion, shall terminate upon Iha expiration of such period. Any failure by a party to pay 
tinely to the other party any amounts owing uncler this Agreement will constitute a material breach of this Agreement 

6.3. 6cceleraled Notice and Termination. Notwithstanding the notice pJ'Qvisions of paragraph 6.2, if a 
party commits a material breach In !he perlonnance ol any of its obligations under this Agreement and such material 
breach is not susceptible of cure, the other party may terminate the breaching party's license rights under this 
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Agreement or the entire Agreement (at the non-breaching party's sole discretlcri) effective immediately upon written 
notk:e to the breaching party. 

6.4. Post-Termination Qbllgations. Upon termination by Phillips pursuant to paragraph 6.2 or 6.3 of (a) 
the licenses granted to ABI under this Agreement or (b) this entire Agreement, all Ucenses granted herein to ABI and Its 
sublicensees shall immediately terminate and ABI shall promptly deliver to Phillips all Confidential Information and all 
documents and other records that contain Confidential Information. For this avoidance of doubt, this obligation 
exr:ressly includes an tangible embodirnents of Philips Intellectual Property and New Phllllps lnlelleclual Property, 
whether or not then listed on Exhibits A and B. sucll as source code, projects, and code groupings.· Wilhln fifteen (15) 
days of termination, ABI shall verify in writing 10 Phillips that it has complied with the requirements of this paragraph. 

6.5. Termjnation for Convenience. ABl·may terminate this Agreement upon thirty (30) days written 
notice to Phillips, but all unmet obligations of ABI accrued during the term of the Agreement shall continue. 

6.6. Iermination for 6\lnkryptcy. II during 1he terrn of this Agreement, ABI becomes insolvent or 
bankrupt, makes an assignment for the benefits of its creditors, or a trustee or receiver of ABI or of all pr a substantial 
part of its property is appointed, or any case or proceeding commences or other action is taken by or against ABI in 
bankruptcy or seeking reorganization, liquidation, dissolution, winding.up arrangement, composition, or readjustment of 
Hs debts, or any other relief under any bankruptcy, insolvency, reorganization, or other similar act or law of any 
juilsdiction now or hereafter in effect, ABI shall immediately notify Phillips in writing, and Phillips shall have the right, 
but not the obligation, to termnate this Agreement immediately by giving written.notice lo ABI. Notwithstanding 
anything to the contrary, the parties agree that C<infidential Information shall not come within the definition ot 
'intellectual property" in 11 U.S.C. § 101 and shall not be subject to 1 t U.S.C. §·365(n). 

6.7. ~- The following provisions shaU survive termination of this Agreement: Section· 1, 
paragraph 2.3, paragraph 2.5 (as to any claim arising during the term of this Agreement or in connection wtth a 
subllcense granted or business act!vlty performed during the term of this Agreement), and Sections 3 through 9. 

7. WARRANTIES AND DISCLAIMERS 

7.1. Mutual Warranties. Each party represents and w~rrants to the other that (a) this Agreement has 
been duly executed and deUvered and constitutes a valid and binding agreement enforceable against such party in 
accordance with Its terms; (b) no authorization or approval from any third party is required in connection with such 
party's executioo, delivery, or performance of this Agreement; and (c) the execution, delivery, and performance of this 
Agreement doe$ not violate the laws of any jurisdiction or the terms or conditions of any other agreement to which It is 
a party or by whieh it 1$ otherwise. bo~nd. 

7.2. Disclaimer. EXCEPT FOR Tl-IE EXPRESS REPRESENTATIONS AND WARRANTIES STATED 
IN THIS SECTION 7, Nf;ITHER PARTY MAKES ft.NY REPRESENTATION OR WARRANTY O~ ANY KIND 
WHETHER EXPRESS, IMPLIED (EITl-lER IN FACT OA BY OPERATION OF LAW), OR STAWTORY, AS TO ANY 
MATTER WHATSOEVER. PHILLIPS EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES OF 
MERCHANTABILfTY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY, ACCURACY, TITLE, AND NON· 
INFRINGEMENT. THE INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER 
ARE PROVIDED AS·IS. PHILLIPS DOES NOT WARRANT AGAINST INTERFERENCE WITH THE ENJOYMENT OF 
ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER. PHILLIPS DOES 
NOT WARRANT THAT ANY INTELLECTUAL PROPERTY ANO MATERIALS LICENSED AND PROVIDED 
HEREUNDER ARE ERROR· FREE OR TI-IAT OPERATION OR USE OF THEM WILL BE SECURE OR 
UNINTERRUPTED. ABI DOES NOT HAVE THE RIGHT TO MAKE OR PASS ON ANY REPRESENTATION OR 
WARRANTY ON BEHALF OF PHILLIPS TO ANY THIRD PARTY. 

7.3. Disclajmer of Consequential Damages. NOTWITHSTANDING ANYTHING TO THE CONTRARY 
IN THIS AGREEMENT, EXCEPT FOR A BREACH OF SECTIONS 5 OR 8, NEITHER PARTY SHALL, UNDER ANY 
CIRCUMSTANCES, BE LIABLE TO THE OTliER PARTY OR ANY THIRD PARTY FOR CONSEQUENTIAL, 
INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES ARISING OlJf OF OR RELATED TO THIS AGREEMENT, 
INQ.UDING BUT NOT LIMITED TO LOST PROFITS OR LOSS OF BUSINESS, EVEN IF A PARTY IS APPRISED OF 
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THE LIKELIHOOD OF SUCH DAMAGES. THIS PARAGRAPH SHALL NOT EFFECT Af.JY OBllGATION TO 
INDEMNIFY UNDER THIS AGREEMENT. 

7.4. lndeoencJ~a! Allocatioos of Risk. EACH PROVISION OF THIS AGREEMENT THAT f>ROVIDES 
FOR A LIMITATION OF UABlt.ITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS TO 
ALLOCATE THE RISKS OF THIS AGREEMENT BETWEEN THE PARTIES. THIS ALLOCATION IS REFLECTED IN 
TI-IE TERMS OFFERED BY THE PARTIES AND IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN 
BETWEEN THE PARTIES. EACH OF THESE PROVISIONS IS SEVERABLE AND INDEPENDENT OF ALL OTHER 
PROVISIONS OF ll-llS AGREEMENT, .IWD EACH OF THESE PROVISIONS WILL APPLY EVEN IF THE 
WARRANTIES IN THIS AGREEMENT HAVE FAILED OF ll-IEIR ESSENTIAL PURPOSE. 

8. CONFIDENTIALITY 

8.1. Nondisclosure and Non-use. ABI acknowledgil$ Iha~ in the course of performance of this 
Agreement, It may obtain the COnfidenHal lnlormauon. ABI shall, at all !Imes bOlh during the Agreement term and 
thereafter, keep in confidence all of the Confidential Information received by it, using at least as great a degree of care 
as it uses tp maintain the corilidentiallty of its own confidential Information of a similar nature, but In no event using less 
than a reasonable degree of care. ABI shall not use the confidential lnlormatiOn other than as expressly permitted 
under the terms of lhb Agreement. ABI shall not disclose Confidential Information to any third party other than tts 
offi<:ers, employees and consullants who need access to such Confidential Information in order to effect the intent of 
this Agreement and who have entered into confidentiality agreements which protect the Confidential Information 
sufficient to enable ABI to comply with this Section. 

8.2. Betum of Materials. Upon the termilation of this Agreement and as set forth il paragraph 6A, ABI 
shall deliver to Phillips the all Confidential Information that ttmay have In Hs possession or control. 

a.a. Records and Audtt. During the term of this Agreement and for three (3) years thereafter, ABI shall 
keep current, complete, and accurate records regarding its reproduction, distribution, and use of Confidential 
Information. Phillips shall have the right, not more than once per calendar year, to examine and audit such records. 
Phlfiips shall exercise this right only during reasonable business hours ol the other and shall provide reasonable notice 
of .his Intention to conduel such audit. PhllHps may conduct any such audit with the assistance of an appropriate 
prolesslonal but shall procure from such professional an undertaking to hold all information derived from the audit 
confidential. ABI shall make available to Phinips all facilities reasonably necessary to enable the audit. 

9. GENERAL 

9.1. Relationship. Each party hereto shall be and act as an Independent contractor (and not as tha 
agent or representative of the other) in the performance of this Agreement. This Agreement shall not be interpreted or 
construed as creating or evidencing any association, joint venture, partnership, or franchise between the parties. 
Neither party may represent to anyone that it is an agent of the other party or is otheiwise authorized to bind or commit 
the other party In any way wfthout such party's prior written consent. 

9.2. Equitable Remedies. Subject to the tenns ol this Agreement. each party agrees that the other 
party, ivithou1 prejudice to any rights to judicial relief it may otherwise have, shall be entitled to seek equitable relief, 
Including injuncilon, In the event of any breach of the provisions of this Agreement. Each party lurther agrees that the 
other party shall not oppose the granting of such relief on the basis that the other party has an adequate remedy at 
law. Each party also agrees that it will not seek aoo agrees to waive any requirement for the securing or posting of a 
bond In connection with the other party's seeking or obtaining such relief. 

9.3. Assignment. M31 may not assign or transfer this Agreement, whether by deed of assignment; by 
merger, consolidation, or sale of the company; or otherwise. Notwithstanding the lore going, ABI may assign this 
Agreement in its entirety to MOO Systems, Inc. tt ABI Is acquired by MOD Systems, Inc. wHhin twelve (12) months of 
the ~ffective Date. Any other purported assignment or transfer by ABI shall be void ab inltlo. 

9.4. NO)ices. /vly notice required or permitted to be given in accordance with this Agreement shall be 
effective if if is In writing and sent by hand or by internationally recognized overnight courier (e.g. FedEx, OHL) . 
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postage prepaid, to the appropriate party at the address first set forth above. Either party may change Its address for 
receipt of notice by notice to the other party in accordance wtth this paragraph. Notices are deemed given upon 
delivery by hand or one business day following pick-up by courier. 

9.5. Governing Law. This Agreement shall be Interpreted, construed, and enforced In all respects in 
accordance with the laws of tile State of Washington, without reference to its Choice of law rules. 

9.6. ~. The waiver by eilher party of any breach' of any provision of this Agreement does not 
waive any other breach. The failure of any party to Insist on strict performance of any covenant or obligation in 
accordance with this Agreement shall not be a waiver of·such party's right to demand strict comp Rance In the future, 
nor shall the same be construed as a novatlon of lhls Agreement. 

9.7. Severabilitv. II any part of this Agreement is found to be illegal, unenforceable, or invalid, the 
remaining portions of this Agreement shall remain in full force and effect. 

9.8. CounternQrts. This Agreement may be executed in any number of identica.1 counterparts, 
notwit11standing that the parties have not signed the same counterpart, with the same effect as if the parties had signed 
the same document. All counterparts shall be construed as· and constitute one and the same agreement. This 
Agreement may also be executed and delivered by facsimile and such exooution and delivery shall have the same 
force and effect of an original document with original signatures. 

9.9. Entire Agreement. This Agreement, including all exhibtts, is the final and complete expression of 
the agreement between the parties regarding the subject matter hereof. This Agreement supersedes, and the terms of 
this Agreement govern, all previous oral and written comm111lcatlons regarding these matters, all of which are merged 
into this Agreement. No us.age of trade or other regular practice or method of dealing between the parties shall be 
vsed to modify, interpret, supplement, or alter the terms of lhis Agreement. This Agreement may be changed only by a 
written agreement signed by an authori2:ed agent of the party agailsl whom enforcement is sought. 

IN WITNESS WHEREOF. e\ICh party has caused this Agreement to be executed on Its behalf by a duly 
. authorized representative as of the Effective Date. 

Mark E. Phillips 

Signature:--~-------­

Dam:~~---------~ 

Anything Box, Inc. 
Name: _____________ _ 

Title:-------------'---
Signature: ____________ _ 
Date: _____________ _ 
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EXHIBIT A 

Phillips Intellectual Prooerty 

tltlllle<ltual Propeny Lk:enllOd to E:ateot ApQ!!cat!ons: 
the Company {"Company Llcemed IP"): 35073.001, OVi\175,748 

(Syslem and Method for Musical P1aylisl Selection in a Portable Audio OGY~) 
• . 35078.002, 09/975,749 

(System ard MelhOCI FOi Dala Transfer OptlmlzatiOO !n A POl1atlle AUdlO Oeviee) 
• 35073.003, 091975,7:l6 

(System and Melhod for Mapping Interface Functi:malily IO cooec Ful1CtlonaJty In a PO!lable Aui.110 
Oevloo) 

36073.004, 10-%9,006 
(Syslern aoo Method For Pla)i!S1 Completlon In A Portable Audio De>ice) 

Philri» Patent Val\Jallon 

Soutte C<Xle. Projoo!s or Code Grotpln~: 
lom~a Media Player-Clik& IBM micfodrlve audio meda player 
Ful~lay Digital Jukebox- audio encoder and decoder HOO, CO·R, netlloik, libraty 
manaoement olSk manaoemenl, UPnP. conlent UX, HTTP ux 
Fullplay MMCIJam Flash Media Player -MMC dual audio player, USB 
Fullpby Dharma reference design system - system a\.dio and video htl«IWare and 
software re1erence SOK local, spinning, fush, nelwolllmediaplayback 

· Fullpey Cirrus reference board media player 
Fullpby Media Library Manage1- de!>dop UPnP media lbrary player, conlent jukebox, 
and streaming ho6I 
Network TC/IP, Memory file systems, CaehG OS systems, UX lra'™!Work. Fl.ASH 16132 
FTL 
Symmet~cal MPEG3 c00ec, WMA framework randier, AAC,ACELP, Lossless, ogg­
source code 
Codec MaNtger input/ output filer system -audio video media chaining system 
Eirbedded media database scheme - oonlent metadata procesSing. look-up, 60f1ilg 
and meda libfaiy storage system- In mefll()l'f, Hrial~ation · 
eCoa framewoik and device drtters for AAl.17, ARM9, memory manager, caching, 
network 
D)ilMlic ana inline sample rate (O(lVerslQn, ASM FFT, OCT, iDCT aptlmll.a110n souroo 
and bL<lary 
Flit System, FAT 12, 16,32, ISO, ohkdlskand varloo$anWdded file level 
management tools 

Owumentatlon, specifications: Fvl~lay direCIOfy of an oopyrlglt mablrial kom 1998-2002 of en 
plllducl devalopmen~ pr00uct spoolfication&, prooe$SllS, RFP, Conllact, and protoaol de61Xlp1ions. 
Hard.Yara des\1JS, Hardware tiChemaliCS 
MeChanical designs, Mechanical CAD drawing$ 

E.ckrded for Ille lieense are components or tools used 10 deval:Jp Software: 
3• party tool$ and Phil~ owned"°'' for code generatioo and factoring: 

I) GCC COll'llner 
2)' WilloowsOS 
3) GNU Oin 10016 
4) Batch processors 
5) Code Ganerafon for Windows 
6) Convenlion. wOJkftow ~etlnltlon tool 
7) Code count and version tackers 
8) Soorce eoofrol, source CM'4"1rison . 
9) Sdleme viewer 
10) Atrf ofher related development lool• which may not be elpllcilly staled in this 

agreement 
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I 
EXHIBITB 

New Phillips Intellectual Prooerty 

[ADD AS NEEDED.) 

• 9. 
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