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IN THE SUPERIOR COURT OF WASHINGTON,
COUNTY OF KING, STATE OF WASHINGTON

MARK E. PHILLIPS,

Plaintiff,

JOHN DU WORS AND AMBER DU WORS,
and their marital community comprised
thereof; DEREK NEWMAN AND
DRIVENESS VANESSA ANDRINE
NEWMAN, and their marital community
comprised thereof; DEREK LINKE AND
TAING KIMCHOU LINKE, and their marital
community comprised thereof; NEWMAN &
DU WORS, LLP formerly known as
NEWMAN & NEWMAN, LLP, and DOES 1-
4,

Defendants.

Case Number: 14-2-03111-4 SEA
COMPLAINT

Breach of Contract;
Professional Negligence;
Fraud In The Inducement;
Negligent Misrepresentation;
Civil Conspiracy.

I

JURY DEMAND

COMES NOW Plaintiff Mark E. Phillips pleads and alleges as follows:

INTRODUCTION

1. Plaintiff Mark Phillips brings this suit against defendants for the actions

taken in representing plaintiff in a number of different matters, and for taking actions
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and representing persons and entities whose interests were directly adverse to those of
plaintiff. In addition to failing to comply with the applicable standard of care in
representing plaintiff in a criminal case and three civil cases, defendants failed to
prosecute another case as they agreed and as identified in the Retainer Agreement.
Additionally, defendants actively participated in a scheme to deprive plaintiff to the
rights of his valuable intellectual property. Plaintiff sues to recover his property, and in
an attempt to be compensated for the tremendous damages caused to plaintiff by

defendants’ actions.

PARTIES

2. Plaintiff Mark E. Phillips at all times relevant was a resident of King
County, State of Washington.

3. Defendant John Du Wors and Amber Du Wors are individuals residing in
King County, State of Washington and Mr. Du Wors is licensed to practice law in the
State of Washington. Defendant Amber Du Wors is the spouse of John Du Wors and
the couple was married at the time the alleged incidents described herein occurred. To
the extent that defendant John Du Wors” actions were for the benefit of, or in
turtherance of, the marital community, the allegations made against this defendant
individually shall apply equally to the defendants’ spouse.

4. Defendant Derek Newman at all times relevant was a resident of King
County, State of Washington, and licensed to practice law in the State of Washington.
Defendant Driveness Vanessa Andrine is the spouse of defendant Derek Newman and
the couple was married at the time the alleged incidents described herein occurred. To
the extent that defendant Derek Newman’s actions were for the benefit of, or in
turtherance of, the marital community, the allegations made against this defendant

individually shall apply equally to the defendant’s spouse.
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5. Defendant Derek Linke at all times relevant was a resident of King
County, State of Washington, and licensed to practice law in the State of Washington.
Defendant Kimchou Taing is the spouse of defendant Derek Linke and the couple was
married at the time the alleged incidents described herein occurred. To the extent that
defendant Derek Linke’s actions were for the benefit of, or in furtherance of, the marital
community, the allegations made against this defendant individually shall apply
equally to the defendants” spouse.

6. Defendant Newman & Du Wors (formerly Newman & Newman) at all
times relevant herein was a law firm organized under the laws of the State of
Washington, with its principal place of business within King County.

7. Plaintiff is unaware of the true identities of those defendants designated
as Does 1-4, or the facts that would give rise to causes of action against them, but will

amend this complaint when those identities and facts are known.

JURISDICTION AND VENUE
8. Jurisdiction is proper within King County, State of Washington since all
contracts were executed within this jurisdiction and the contracts contemplated the
State of Washington as the proper jurisdiction for enforcement. Additionally, the
tortious actions of defendants took place with the jurisdictional limits of this court.
9. Venue is proper in this court since the majority of the evidence is located
in the Seattle area and all relevant witnesses either reside or work within the

jurisdictional boundaries of this court.

STATEMENT OF FACTS
10.  Plaintiff Mark E. Phillips retained the services of the law firm of Newman

& Newman (later Newman & Du Wors) and attorneys John Du Wors, Derek Newman
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and Derek Linke, to represent him in a number of matters, including a criminal case
(United States v. Phillips), and several civil matters (Phillips v. MOD, Banana v.
Phillips, A DOT Corporation v. Bay et al., Hunts Point Ventures, LLC, and the
prosecution of Mr. Phillips” intellectual property). Mr. Phillips signed a retainer
agreement with Mr. Du Wors and his firm on May 25, 2010. (A true and correct copy of
the Retainer Agreement is attached hereto as Exhibit “A”).

11.  Mr. Du Wors acted as co-counsel for plaintiff in his criminal trial, assisting
attorney Peter Mair who had been assigned by the court to act as Mr. Phillips” primary
defense attorney. Mr. Phillips was referred to Mr. Du Wors because he was a business
and corporate lawyer with experience in corporate governance. The criminal complaint
against Mr. Phillips stemmed from allegations that he misappropriated funds from the
company he co-founded, MOD Systems, Inc. Mr. Du Wors’ expertise as a corporate
lawyer with practical business experience would be crucial to Mr. Phillips” defense.

12.  Essentially, all the allegations in the criminal complaint revolved around
three separate transactions; the first set involved payments made to a consultant to
MOD who was also Mr. Phillips” girlfriend (the “girlfriend”, Ms. Jan Wallace, aka Jan
Jardin, aka Juanita Mary Jardin) turned out to be a highly skilled con-woman who used
a variety of pseudonyms and social security numbers and who manipulated Mr.
Phillips in an attempt to wrest control of MOD from Mr. Phillips. This had been her
modus operendi in the past in causing false charges to be made against the majority
shareholder or executive management of a corporation in an effort to gain control of
that corporation. The second allegation of wrong-doing involved a licensing agreement
between Mr. Phillips and his wholly-owned entity AnythingBox, and MOD, for the use
of his intellectual property which would allow MOD to fulfill its contractual obligations
with a group of new investors; Toshiba, NEC Corporation, and Deluxe Entertainment

(hereinafter the “Toshiba Investors”). The intellectual property owned by Mr. Phillips
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is extremely valuable because it is used in personal electronic devices such as the iPod,
and allows the device to store extensive playlists by categories, and allows the device to
access the data by a variety of ways. To give the court an idea of the value of the IP,
MOD was valued at more than $123 million once it had licensed the Phillips’ IP and was
developing products for the Toshiba Investors.

13.  The licensing agreement involved an initial payment to Mr. Phillips in the
amount of $1.5 million. When certain board members later objected to the initial $1.5
million payment, Mr. Phillips returned that amount and he and MOD entered into a
new subscription and contribution agreement and licensing agreement that would pay
Mr. Phillips $5 million over a period of years and grant him $38 million in MOD stock.
Mr. Phillips never received any money for licensing his intellectual property, and was
criminally charged with fraud for the $1.5 million initial payment that he had returned
to the company. Finally, the third allegation of wrong-doing was related to Mr.
Phillips” resumption of control of his MOD shares and the exercise of his contractual
and fiduciary rights to reassert control over the MOD bank accounts in an effort to
preserve the resources of MOD before the money was depleted by those who conspired

to take MOD and its $35 million investment away from plaintiff.

Defendants fail to introduce the sighed AnythingBox
Licensing Agreement at Phillips’ criminal trial.

14.  On or about March 30, 2010, the government charged Mr. Phillips with
mail fraud, wire fraud, and money laundering for the payments made to Ms. Wallace
via his personal attorney at her request; wire fraud and money laundering for the
transfer of $1.5 million initial payment to his personal account; and bank fraud for his
reassertion of control over the MOD bank accounts. After a two-week trial in front of

the Honorable John C. Coughenour, a jury found Mr. Phillips guilty of mail fraud, wire
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fraud, money laundering and obstruction of justice, but acquitted him of the charges of
bank fraud. On appeal, the court overturned the count for mail fraud.

15.  Defendants Mr. Du Wors and Mr. Linke were the primary lawyers
assigned to defend plaintiff in the criminal matter. Both Mr. Du Wors and Mr. Linke
were aware of the importance of the licensing agreement entered into by AnythingBox
and MOD, which included the initial payment of $1.5 million to Mr. Phillips, for the
defense of Mr. Phillips. It was critical, even vital, that the licensing agreement be
introduced at trial to demonstrate to the jury that Mr. Phillips had a contractual right to
the $1.5 million payment, and did not just perpetrate a fraud upon MOD and MOD’s
acting financial officer by ordering the officer to have the $1.5 million payment made to
him. In December of 2010, Mr. Du Wors told plaintiff that Mr. Phillips” friend and
attorney-in-fact, Mr. Chad Rudkin, was actively searching Mr. Phillips” emails and that
Mr. Du Wors would be able to use those emails that outlined the written negotiations
for the licensing agreement between AnythingBox, Phillips and MOD in order to
defend Mr. Phillips at trial. In addition, Defendant Mr. Du Wors told plaintiff that he
had found the AnythingBox License Agreement and that he would be able to introduce
the licensing agreement at trial, along with the supporting emails.

16.  The AnythingBox Licensing Agreement was negotiated by Mr. Phillips
and one of the MOD board members, Mr. Anthony Bay. Mr. Bay had been designated
by the MOD board to negotiate the licensing agreement with Mr. Phillips. After a long
series of negotiations that dragged out over a period of months, Mr. Bay and Mr.
Phillips finally agreed on the terms of the agreement. At the time, Mr. Bay was
vacationing in France and after a series of e-mails, the agreement was completed over
the telephone. As was the custom and practice at MOD, Mr. Phillips signed the
AnythingBox Licensing Agreement on his own behalf and on behalf of

AnythingBox/MOD. (A true and correct copy of Phillips/AnythingBox/MOD licensing
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agreement is attached hereto as Exhibit “B”). Mr. Bay was not an officer of MOD
Systems and could not execute contracts on its behalf, but was a member of the board of
directors and had been designated by the board to negotiate on behalf of MOD. MOD
had licensed some of the AnythingBox (Phillips’) IP the prior year for a contract with
Starbucks. Mr. Phillips negotiated with Mr. Bay and signed the licensing agreement on
his own behalf and on behalf of MOD (and Mr. Kenn Gordon, MOD’s VP of Finance,
also signed this agreement). Mr. Phillips then told the financial officer, Mr. Gordon, to
send the $1.5 initial payment to his bank account. Weeks later, when several of the
board members objected to the initial payment (solely on the material misrepresentation|
of Mr. Bay), Mr. Phillips returned the $1.5 million. He then requested that the MOD
board of directors formally ratify the AnythingBox Licensing Agreement, which the
board did on at least 4 separate occasions, including one board meeting on June 20th,
2008, where Mr. Phillips did not participate in the discussion of ratification because it
was a “related transaction.” Another occasion, MOD held a board meeting for the sole
purpose of acquiring the AnythingBox corporation for stock and the license agreement
on July 8 and 9%, 2008. At that board meeting, Ms. Cane, newly appointed independent
director and Mr. Bay both ratified the agreement with MOD’s corporate secretary Mr.
Thomas Grohlman. (A true and correct copy of an e-mail with Ms. Cane’s approval of
the July 8-9*, 2008 board meeting minutes is attached hereto as Exhibit “C”). MOD
Corporate directors held additional meetings on September 17 and September 24" 2008
for ratification of the AnythingBox Agreement. And on September 24, 2008, the MOD
board of directors put forth a vote to the shareholders to ratify their actions. Mr. Bay
voted in favor of ratification of the AnythingBox Licensing Agreement each time. (True
and correct copies of the Minutes of the MOD Board of Directors dated June 20, 2008,
July 8-9, 2008, September 17, 2008, September 24, 2008, are attached hereto as Exhibits
“D,” “E,” “F,” and “G”).
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17. When Toshiba, Deluxe and NCR invested in MOD, a new subscription
and contribution agreement and licensing agreement was negotiated that would replace
the AnythingBox Licensing Agreement, and would pay Mr. Phillips $5 million over a
period of four years and grant him $38 million in MOD stock. This new agreement was
not only ratified by the MOD board of directors, but also approved by the MOD
shareholders in a Shareholder Resolution signed by Mr. Bay on September 30, 2008. (A
true and correct copy of the Shareholder Resolution is attached hereto as Exhibit “H”).

18.  Prior to trial, Mr. Du Wors failed to include the license agreement as a
defense exhibit. (A true and correct copy of the Defendant’s Trial Exhibits pleading is
attached hereto as Exhibit “I”). At trial Mr. Du Wors attempted to introduce an
unsigned copy of the AnythingBox Licensing Agreement, which attempt was denied by
the court. Mr. Du Wors and Mr. Linke made no attempt to obtain a valid, signed copy
of the AnythingBox Licensing Agreement during the discovery period, nor did they
do any investigation or discovery that would have “verified” or “authenticated” the
AnythingBox Licensing Agreement in compliance with the Federal Rules of Evidence
that would have allowed the copy of the licensing agreement in Mr. Du Wors’
possession to be introduced at trial. Additionally, Mr. Du Wors and Mr. Linke failed
to enter into evidence the numerous e-mails discussing the licensing agreement as
well as the numerous e-mails and tentative copies of the licensing agreement sent
between numerous parties (including lawyers) during the negotiations. Mr. Du Wors
and Mr. Linke failed to introduce into evidence the subsequent ratifications of the
licensing agreement by the MOD board of directors as well as the Shareholder
Consent that discussed the specific licensing agreement at issue in the criminal trial.
The result is that Mr. Du Wors and Mr. Linke failed to introduce any of the
voluminous documents that clearly demonstrated plaintiff’s right to the $1.5 million

initial payment, as well as subsequent actions taken by the MOD board of directors
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that not only ratified those actions, but would then make the actions of Mr. Phillips
non-actionable as a basis for criminal prosecution. Due to Mr. Du Wors and Mr.
Linke’s malfeasance and negligence, the jury had not been informed that Mr. Phillips
and MOD had entered into a written, signed licensing agreement, that the licensing
agreement had subsequently been ratified by the MOD board of directors, and that
the license had also been the subject of negotiations during the Toshiba, et al.,
investment and was subsequently replaced with a new licensing agreement. As a
result of Mr. Du Wors and Mr. Linke’s professional negligence, Mr. Phillips’
conviction on the $1.5 million wire fraud and money laundering charge was virtually
assured.

19. Tellingly, in a recent meeting with plaintiff in which Mr. Du Wors, Mr.
Rudkin, Mrs. Rudkin, and plaintiff’s attorney Reed Yurchak were present, Mr. Du Wors
claimed that he had indeed introduced the signed AnythingBox Licensing Agreement

into evidence at trial; a lie that is easily rebutted by the trial record.

Defendants fail to defend the $100,000 payments.

20.  Plaintiff was introduced to Ms. Wallace at a fundraiser in Palm Springs,
California, and was told that Ms. Wallace was a small business consultant as well as
someone who helps small businesses raise investment. She had been the CEO of five
different small businesses and spoke the corporate lingo. At the time, plaintiff was
looking for both; someone to advise him on how to act as a CEO, and someone who
could help him raise capital on behalf of MOD.

21.  Ms. Wallace and plaintiff began dating while Ms. Wallace was advising
plaintiff on corporate matters and introducing plaintiff to potential investors. Ms.
Wallace reviewed presentations, reviewed corporate documents, and advised plaintiff

on personnel matters.
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22.  Eventually, Ms. Wallace demanded payment for her services and plaintiff
eventually agreed to a total of $100,000 for past services. Ms. Wallace wanted the
payments to go through plaintiff’s personal attorney to “protect” her payments.
Plaintiff believed this to be true because he was aware that Ms. Wallace had just had a
judgment against her in an Arizona case and she had unwittingly attempted to
unilaterally transfer ownership of her home under plaintiff’s name.

23.  Shortly after the payments to Ms. Wallace were made, MOD began
preparing for the due diligence associated with the investment of Toshiba. MOD hired
a local CPA with CFO experience, Mr. David Douglass, to act as MOD’s CFO and help
MOD prepare for the financial due diligence.

24.  Mr. Douglass questioned the $100,000 payments made to Ms. Wallace
when he reviewed the MOD accounts. Plaintiff explained in detail the reason for the
payments as well as the reason those payments were made to Ms. Wallace via plaintiff’s
personal attorney. Mr. Douglass also questioned Mr. Kenn Gordon, the MOD vice
president and acting financial officer, regarding the $100,000 payments made to Ms.
Wallace. Mr. Gordon, who shared an office with Mr. Phillips and heard one end of
many of the conversations Mr. Phillips had with Ms. Wallace, and had conversations
with her as well regarding the payment of her fees, also explained to Mr. Douglass, in
detail, the reason for the payments as well as the reason those payments were made to
Ms. Wallace via plaintiff’s personal attorney. A true and correct copy of those
discussions via Mr. Gordon’s declaration in a separate matter and the supporting e-
mails are attached as Exhibit “J.”

25.  Mr. Douglass recommended that the payments, including the method of
payment, needed to be disclosed to the investors. Mr. Douglass also recommended that
no further payments be made to Ms. Wallace until she had signed an Independent

Contractor Agreement (“ICA”). To that end, plaintiff and his personal lawyers began
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preparing an Independent Contractor Agreement. Copies were forwarded to Mr.
Douglass for his approval. The metadata shows that Mr. Douglass is actually the last
person to edit the ICA and added language that allowed Ms. Wallace to be paid under a
different name “Jan Jardin” and to continue to be paid via plaintiff’s personal attorneys.
(A true and correct copy of the aforementioned e-mails and the MOD - “Jan Jardin”
Independent Contractor Agreement and it’s Microsoft Word metadata is attached
hereto as Exhibit “K”).

26.  Mr. Douglass and plaintiff presented the payments to the Toshiba
investors in a due diligence meeting that included representatives from Toshiba, NEC,
and Deluxe, as well as their attorneys.

27.  When Mr. Douglass was first interviewed by the FBI in plaintiff’s criminal
case, Mr. Douglass admitted that he was aware of the payments that were made to Ms.
Wallace and was aware of the ICA with Ms. Wallace’s company.

28.  However, at plaintiff’s criminal trial, Mr. Douglass dramatically changed
his testimony and denied that he was aware of the payments made to Ms. Wallace, that
he was aware of a subsequent ICA with Ms. Wallace, or that he was present when the
payments to Ms. Wallace were disclosed during the due diligence meeting. (A true and
correct copy of the trial transcript in which Mr. Douglas denies knowledge of the
payments to Ms. Wallace through plaintiff’s attorney is attached hereto as Exhibit “L”).

29.  On cross-examination, Mr. Du Wors failed to use Mr. Douglass’ prior
inconsistent statement given to the FBI (a true and correct copy of Mr. Douglass’ false
testimony mirrored at trial is attached hereto as Exhibit “M”); failed to introduce the
metadata and email thread that proved Mr. Douglass was deeply involved in the ICA
with Ms. Wallace (he signed the ICA on behalf of MOD), and that he made the changes

that included payment to her under a new name as well as via plaintiff’s personal
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attorneys; and failed to call Mr. Gordon to refute the changed, false testimony of Mr.
Douglass.

30.  Again, Mr. Du Wors allowed false, incriminating testimony to go un-
contradicted at trial leaving the jury with only the testimony of Mr. Douglass to
consider during their deliberations. Mr. Du Wors was aware of Mr. Douglass’ prior
inconsistent statement give to the FBI, and was also aware of the metadata and email
thread that contradicted Mr. Douglass’ trial testimony, yet introduced neither. He also
failed to call Mr. Gordon as a witness at trial.

31. Additionally, Mr. Du Wors conducted no discovery in terms of
interviewing or contacting any of the due diligence counsel regarding disclosures made
to them during the due diligence process. Plaintiff was convicted of “not disclosing” to

MOD the $100,000 payments made to Ms. Wallace.

Defendants fail to rebut the charge of Obstruction of Justice.

32.  Plaintiff testified on his own behalf at his criminal trial. His testimony
contradicted the testimony of Mr. Douglass as well as Ms. Wallace. All of the
documentary evidence contained in the files of plaintiff of MOD support the testimony
given by plaintiff; including that he did not hide the Wallace payments from MOD, that
Mr. Douglass was aware of the payments and took steps to make future payments to
Ms. Wallace acceptable under the applicable accounting standards. Mr. Douglass even
signed the ICA with Ms. Wallace for all work performed after the initial $100,000
payment.

33.  Additionally, plaintiff had employed attorneys who were familiar with
the payments to Ms. Wallace as well as the ICA. Due diligence for all of the parties

were also made aware of the payments made to Ms. Wallace and were given an
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explanation for those payments. The Toshiba representative had even declared that the
matter was “fine” after the explanation was given.

34.  None of this supporting evidence was introduced into trial to support the
testimony of Mr. Phillips. Instead, based upon the jury’s verdict, the court could easily
conclude that plaintiff’s testimony was an effort to obfuscate the truth and obstruct
justice. This finding was made despite the fact that the overwhelming documentary
evidence in this case actually supports plaintiff’s testimony and refutes the testimony of
Mr. Douglass and Ms. Wallace. But because defendants failed to introduce any of the
contradictory evidence, plaintiff was found guilty of obstructing justice. Mr. Du Wors

also failed to attend the July 17, 2011 Sentencing Hearing for Mr. Phillips.

Defendants coerce plaintiff into foregoing
his $5 million licensing fee in settling his claims against MOD.

35. At the same time that Mr. Du Wors was retained to represent Mr. Phillips
in the criminal matter, he was also retained to represent Mr. Phillips in a number of civil
matters. In May of 2010, Mr. Du Wors agreed to represent Mr. Phillips in his claims
against MOD (Phillips v. MOD Systems) for breach of contract and the failure to pay the
$5 million licensing fee that was at issue in his criminal case.

36.  During the settlement negotiations with MOD, plaintiff and Mr. Du Wors
held extensive conversations regarding the protection of his intellectual property, and
together with one of Mr. Phillips’ friends, Mr. Stephen Schweickert, designed a plan to
protect the Phillips” IP by setting up a new company, HPV and HPIP, that would
monetize the IP by prosecuting violations of the IP for the benefit Mr. Phillips as well as
other member of the new corporation and its attorney, Mr. Du Wors.

37.  Mr. Du Wors was actively involved in the discussions regarding
reformation of HPV and the legal strategies that would be used to protect Mr. Phillips’

interests as well as his intellectual property. Mr. Schweickert wrote a series of emails
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regarding the formation of HPV that clearly show that HPV would be set up to protect
the Phillips” IP, to generate income for the benefit of Mr. Phillips, and to generate
income for the benefit of all the HPV members including its attorney, Mr. Du Wors.

38.  The formation of HPV and its assignment of the licensing rights of the
Phillips” IP were especially important to Mr. Du Wors; his agreement with Mr. Phillips
was altered so that HPV would pay his fees for his work on all of the Phillips cases. At
the time of his retention, Mr. Du Wors and his law firm were given $35,000 (thirty five
thousand dollars) as a retainer from an HPV account and the Newman & Newman law
firm was given a security interest in a condominium owned by Mr. Phillips in the
exclusive Mosler building. In multiple conversations between Mr. Du Wors, Mr.
Schweickert and Mr. Phillips held in April 2010, it was agreed that HPV would be
responsible for making the payments to Mr. Du Wors for all of his and his firm’s legal
services.

39.  Because Mr. Du Wors was representing Mr. Phillips in the Phillips v.
MOD matter, and Mr. Du Wors and his law firm acted as corporate counsel for HPV
and represented Mr. Schweickert in order to transfer the Phillips; IP into HPV, Mr.
Phillips signed a waiver of that inherent conflict of interest; a waiver designed
specifically to waive that conflict of interest that would allow Mr. Du Wors to set up
HPV; to set up Hunts Point Intellectual Properties (hereinafter “HPIP”), a company that
would be wholly-owned by Mr. Phillips that would own the Phillips” IP and would
license the IP to HPV; and to represent Mr. Phillips, Mr. Schweickert and HPV during
the settlement negotiations in the Phillips v. MOD matter.

40.  Mr. Du Wors was aware that Mr. Phillips and Mr. Schweickert clearly
intended to set up corporate structures to protect the Phillips” IP while allowing Mr.
Phillips” to maintain sole ownership of his IP; and allowing HPV, using the legal

services of Mr. Du Wors to monetize the Phillips” IP for the benefit of Mr. Phillips as
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well as the other members of HPV and Mr. Du Wors, its attorney. Mr. Du Wors
presented Mr. Schweickert with a memorandum outlining his plan to pursue all
violations of the Phillips” IP. A true and correct copy of the Du Wors” memorandum is
attached hereto as Exhibit “N.”

41.  As settlement negotiations in the Phillips v. MOD matter continued, Mr.
Du Wors presented Mr. Phillips with a Patent Sales Agreement for the transfer of the
Phillips” IP. Plaintiff does not have a copy of the Patent Sales Agreement, but believes
the agreement stated that the Phillips” IP would be transferred into HPIP via HPV, that
Mr. Phillips would be the sole owner of that corporate entity, that HPIP would license it
interests in the IP to HPV for prosecution of any IP violations, and that Mr. Du Wors
would act as HPV counsel in prosecuting those violations and be compensated with a
percentage of those recoveries. In addition, Mr. Du Wors personally told Mr. Phillips
that his IP would be transferred into HPIP, and that the IP would always be owned by
Mr. Phillips.

42. At the time that HPV was established, Mr. Stephen Schweickert and Mrs.
Joyce Schweickert were the sole shareholders of HPV, each holding 50 shares. Mr.
Schweickert and Mr. Rudkin, with the advice and counsel of Mr. Du Wors, decided to
change the ownership structure of HPV, telling plaintiff that the purpose of the change
in ownership structure was to sell Mr. Phillips 29% interest in HPV, allow Mr. Rudkin
and another friend of Mr. Phillips to become shareholders in HPV, and to convince Mr.
Phillips to transfer ownership in his IP to HPV, which would then be transferred to
HPIP after it was incorporated, with Mr. Schweickert, Mr. Rudkin, and Mr. Du Wors
promising Mr. Phillips that he would be the sole shareholder of HPIP. Mr. Schweickert,
Mr. Rudkin and Mr. Du Wors made these same promises to Jennifer Schweickert, which|

promises later induced her to loan HPV $200,000.00.
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43.  Mr. Phillips paid HPV $9,200 (nine thousand two hundred dollars) for the
purchase of his shares in HPV. The incorporating documents shown to Mr. Phillips by
Mr. Du Wors would allot 9,200 shares to Mr. Schweickert, Mr. Rudkin, as well as 4,000
to Mrs. Joyce Schweickert. Upon information and belief, Mr. Du Wors prepared and
reviewed the legal paperwork for the Joint Consent and Initial Organization of HPV (a
true and correct copy is attached hereto as Exhibit “O”), as well as the roster of New
Officers. The Joint Consent cancelled the shares initially issued to Mr. Stephen
Schweickert and Mrs. Joyce Schweickert, and reissued those shares to Mr. Phillips and
the other persons as outlined above as long as they “purchased” their shares within one
year of its execution.

44.  Upon information and belief, no other person “purchased” his or her
shares in HPV as required by the Joint Consent and Initial Organization Agreement. As
plaintiff would later learn, the amended Articles of Incorporation reviewed by Mr. Du
Wors were never filed with the Washington Secretary of State. Additionally, HPIP was
never incorporated in the State of Washington or in any other jurisdiction as promised
by Mr. Du Wors, Mr. Schweickert and Mr. Rudkin. Mr. Du Wors, Mr. Schweickert and
Mr. Rudkin represented to Ms. Jennifer Schweickert that Mr. Phillips was a shareholder,
officer and director of HPV, and that he would continue to direct the technology of
HPV; all in an effort to induce her to loan HPV money. However, the shares in HPV
purchased by Mr. Phillips are neither recorded, nor, it appears, properly issued by the
corporation. And despite the assurances of Mr. Du Wors, Mr. Schweickert and Mr.
Rudkin, Mr. Phillips is not an officer or director of HPV. The majority of the money
invested by Ms. Schweickert went to pay Mr. Du Wors, a fact he made clear in a
telephone conversation with Ms. Schweickert prior to her making the loan.

45.  Mr. Du Wors negotiated a settlement of the Phillips v. MOD action in

which Mr. Phillips would forego his right to be paid the licensing fee of $5 million, and
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additionally he would agree to waive any claims against any MOD director, officer or
employee. In return, MOD would waive any claim it had against Mr. Phillips for
reimbursement of personal expenses. Mr. Phillips was adamant that the settlement
agreement not be signed; he was owed the $5 million from MOD and the claims against
him were specious. Mr. Du Wors promised plaintiff that he would sue Mr. Arnold, Ms.
Cane and Ms. Wallace for these claims once the Phillips v. MOD matter was settled.
Mr. Du Wors further told plaintiff that the money generated by HPV would be enough
to pay Mr. Phillips, as well as Mr. Du Wors, and fund plaintiff’s claims against those
persons identified above. Mr. Du Wors also repeatedly promised Mr. Phillips on
numerous occasions that the settlement agreement would protect plaintiff’s investment
in HPV.

46.  Mr. Phillips was still hesitant to sign the settlement agreement in the
Phillips v. MOD matter. On or about January 25, 2011, Mr. Du Wors personally met
with plaintiff to convince him to sign the settlement agreement which would allow
transfer of the Phillips’ IP into HPV. Mr. Du Wors alternately threatened and cajoled
Mr. Phillips, telling him that if he did not agree to settle the case, Mr. Du Wors could no
longer represent him, including in the criminal matter; and that foregoing the $5 million
owed to him by MOD would easily be “made up” by suing Mr. Arnold and prosecuting
violations of the IP. Mr. Du Wors repeatedly assured Mr. Phillips that he was preparing
to file claims against any infringement of his patents, and that he would be able to
replace the $5 million owed to him by MOD, which money would pay for Mr. Phillips’
defense, Mr. Phillips” expenses, and set up a litigation fund to pursue more patent
infringement claims as well as his claims against Mr. Arnold, Ms. Cane, Ms. Wallace,
and others.

47.  In April of 2011, Mr. Derek Linke of the Newman & Du Wors firm spoke

to plaintiff asking him to sign an additional release in the Phillips v. MOD matter. At
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the time, plaintiff was in federal custody and was hesitant to sign the release because he
was not being kept advised of the progress of any litigation prosecuted by Mr. Linke
and Mr. Du Wors. In order to induce plaintiff to sign the release, Mr. Linke specifically
promised plaintiff that Mr. Linke and his firm would have $5 million available to Mr.
Phillips upon his release from federal custody. As a further inducement to get plaintiff
to agree to sign the release, Mr. Linke promised plaintiff that he would prepare a
complaint against the persons who had testified against him falsely at trial. He also
continued to assure plaintiff that he, Mr. Du Wors, and the firm of Newman & Du Wors
would continue to protect his interests and that plaintiff would return to HPV as a
director and officer and that his shares in HPV were protected.

48.  But for the specific promises and assurances made by defendants Mr. Du
Wors and Mr. Linke, plaintiff would never have agreed to forego the $5 million
licensing fee owed to him, and more importantly, never would have agreed to transfer
his valuable IP into HPV. It requires the suspension of disbelief to believe that plaintiff
would have transferred ownership of his IP into HPV unless he was assured of being a
shareholder, director and officer of HPV and that the IP would be transferred into HPIP

as soon as it was incorporated.

Mr. Du Wors fails to defend Banana, Inc.

49.  As an additional legal matter, Mr. Du Wors agreed to represent Mr.
Phillips in a claim filed by Mr. Arnold against Mr. Phillips” wholly-owned corporation,
Banana, Inc. (hereinafter “Banana litigation”). Mr. Arnold, an investor in Banana, filed
a “derivative action” against Banana and plaintiff for allegedly misusing corporate
funds. In order to defend the action, plaintiff hired forensic accountant Dennis Mandell
to review all of the expenses of Banana, who later issued a report that found no misuse

of the corporate funds by Mr. Phillips or any other person. While plaintiff was in
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federal custody, plaintiff filed a motion for summary judgment, a motion easily
defeated based upon the expert opinions of Mr. Mandell. Despite the fact that Mr. Du
Wors had a copy of the forensic accounting report, was still prosecuting violations of
the Phillips” IP, had just settled one such claim and reportedly took the majority of the
settlement (plaintiff has never been provided with an accounting of the settlement), Mr.
Du Wors sent plaintiff a letter in federal prison informing plaintiff that he was
withdrawing as counsel in the Banana litigation on the eve of the hearing of the motion
for summary judgment. Mr. Du Wors did not even bother to oppose the motion for
summary judgment, even knowing that plaintiff was in federal prison and Mr. Du Wors
had the professional opinion of Mr. Mandell, which would easily refute plaintiff’s claim
of non-judiciability. That notice from Mr. Du Wors withdrawing as Banana counsel
was the only letter or correspondence received by plaintiff from Mr. Du Wors while he
was in federal custody.

50.  As aresult of not filing a timely opposition, plaintiff suffered a judgment
of liability against him in the Banana litigation. Upon release from federal prison,
plaintiff hired competent counsel to ask for a rehearing on the motion for summary
judgment. Although the court had some sympathy with Mr. Phillips” position, it
refused to lift the judgment of liability pending completion of the damages portion of
the case. Mr. Phillips is still involved in trial against the estate of Mr. Arnold over the
“damages” caused to Banana by his alleged misuse of the corporate funds. Because Mr.
Du Wors withdrew on the eve of a dispositive motion, and failed to provide Mr.
Phillips with all the documents in his case, Mr. Phillips has an adverse judgment of
liability against him and must now employ competent counsel to defend him in the
damages phase of the trial. Regardless of the outcome, Mr. Phillips will be required to

continue to employ competent counsel to reverse the erroneous finding of liability
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against him, which is the direct result of Mr. Du Wors’ negligence and breach of the

ethical standards.

Mzr. Du Wors represents persons adverse to Mr. Phillips, helps cancel Mr. Phillips’
HPYV shares, and conspires to take over HPV and the Phillips’ IP.

51.  Upon release from custody, Mr. Phillips learned that Mr. Rudkin and his
wife had acquired half the interest in HPV from Mr. Schweickert, and shortly thereafter,
the Rudkins became the sole shareholders in HPV. Mr. and Mrs. Rudkin became the
sole owners of HPV with the advice and assistance of Mr. Du Wors and Mr. Linke. The
Rudkins executed a Purchase Agreement with Mr. Schweickert on or about December
of 2012. The Agreement fails to mention Mr. Phillips’ interest in HPV or record his
9,200 shares. Mr. Du Wors and/or his office prepared the sales agreement and all the
documents that allegedly made the Rudkins the sole owners of HPV. Plaintiff believes
that this amended Articles of Incorporation representing the ownership of the Rudkins
has been filed with the Secretary of State.

52.  Mr. Phillips spoke to Mr. Rudkin upon his release (Mr. Rudkin had been
one of Mr. Phillips” attorneys in fact) who assured plaintiff that he would assign shares
in the new HPV to Mr. Phillips and that he would return as a director and officer of
HPV. In October of 2012, Mr. Phillips and Mr. Rudkin had a series of conversations in
Mr. Rudkin promised plaintiff that the Rudkins were excited to have Mr. Phillips return
as an owner and officer of HPV because Mr. and Mrs. Rudkin had no experience with
intellectual property or how to monetize it, and HPV was making little progress in
monetizing the Phillips IP other than the small settlement.

53.  Mr. Phillips travelled with Mr. Rudkin to Mr. Du Wors’ office to affect the
transfer of shares on or about November 2, 2012. During that meeting, Mr. Du Wors

told plaintiff that he would not transfer shares into his name, that he was unaware of
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his status as a shareholder, that he would not make him an officer or director of HPV
because he was a felon, and that Mr. Phillips had no interest in either HPV or his IP. It
was clear during the meeting that Mr. Rudkin was closely following the advice of Mr.
Du Wors. It was also clear to Mr. Phillips that Mr. Du Wors was acting as the lawyer
for the Rudkins and for HPV.

54.  Mr. Phillips had not signed nor executed a further waiver of the conflict of
interest that would allow Mr. Du Wors to represent other parties adverse to him, nor
did he at any time give a verbal waiver of the conflict of interest.

55.  In a subsequent letter inquiry sent to Mr. Du Wors, he again responded
that he was unaware of Mr. Phillips” interest in HPV or in the intellectual property.
When Mr. Phillips contacted Mrs. Rudkin about HPV corporate records, he was told
that he could not look at them because they contained “privileged information.”
Undoubtedly Mr. Du Wors and Mr. Linke told Mrs. Rudkin not to allow plaintiff access
to those records. Mr. Phillips has since learned that HPIP was never incorporated and
is not a current, on-going concern. Since HPIP was never incorporated, HPV continues
to own the Phillips” IP; a corporation in which Mr. Phillips” interest was wrongtully
cancelled by the defendants. According to Mr. Du Wors, Mr. Phillips agreed to transfer
his intellectual property (valued at hundreds of millions of dollars) into a corporate
entity in which he would not have an ownership interest for no value; making it a gift.
However the clear documentary trail surrounding the pre-formation and formation of
HPV demonstrates the falsity of this claim and that this claim is purely a ruse to allow
Mr. Du Wors and his co-conspirators, the Rudkins, to maintain control of HPV and the
Phillips” IP.

56.  In arecent meeting with Mr. Newman, plaintiff expressed his concerns
regarding the conduct of Mr. Du Wors. During that meeting Mr. Newman claimed that

there had been no “contflict of interest” between the firm and Mr. Phillips, and that the
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firm and Mr. Du Wors were merely “scriveners” on all of the HPV matters and had
offered no advice or other legal services. These were clear, obvious lies told to assuage
plaintiff and to allow defendants and the Rudkins to continue owning HPV and
continue controlling the Phillips” IP. When plaintiff told Mr. Newman that all he
wanted was restoration of his HPV shares and control of his IP, Mr. Newman

responded, “What's in it for us?”

Mr. Du Wors fails to prosecute the claims of ADOT.

57.  Mr. Phillips was the sole owner of another corporation at this time, A Dot,
Inc. A Dot was the corporate entity that Mr. Phillips used to develop the intellectual
property and to develop computer programs. When MOD was formed, it shared office
space with A Dot, used A Dot computers and equipment and eventually hired many of
the A Dot engineers and staff.

58.  When Mr. Phillips was wrongfully terminated at MOD, he also lost all the
computers, equipment, data and other property that rightfully belonged to A Dot and
Mr. Phillips.

59.  Mr. Phillips had separate computer files for his A Dot data that were
controlled by separate passwords. Members of MOD and others, including Mr. Smyth,
an attorney representing Mr. Arnold, wrongfully accessed the A Dot computers and
accessed the personal, protected information of A Dot and Mr. Phillips, and used that
information against him in trying to extract a settlement with Mr. Phillips and in filing
“derivative” claims against Mr. Phillips and his wholly-owned corporations.

60.  Mr. Phillips retained a California attorney to prosecute the torts suffered
by A Dot, and to recover the valuable computers and other equipment owned by A Dot.
A complaint was filed, A Dot v. Anthony Bay et al., Case No. 2:10-CV-00549-RSM, on or
about March 30th, 2010, in the U.S. District Court, Western District of Washington. The
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complaint asserted claims on behalf of A Dot under the Computer Fraud and Abuse
Act, for trespass, and for other claims.

61.  Atabout this time, Mr. Phillips retained Mr. Du Wors to represent him in
all of his legal matters. One of those matters was the A Dot case. Mr. Du Wors
promised Mr. Phillips that he would substitute into that matter, that he would
prosecute the claims of A Dot, that he would recover the computers of A Dot, and that
he would protect the private data and information that belonged to A Dot.

62.  Mr. Du Wors failed to substitute into that lawsuit and represent the
interests of A Dot. Because Mr. Phillips told the other attorneys that Mr. Du Wors
would be substituting into that case, they took no further action. During a later
conversation with Mr. Du Wors, Mr. Du Wors told plaintiff that he wanted to amend
the A Dot complaint to add additional parties, and that he would file a “new, amended”
complaint. At the time he made this statement to plaintiff, Mr. Phillips was in federal
custody awaiting trial on the criminal case.

63. Because of Mr. Du Wors’ representations, told the California attorney that
it was “0.k.” for her to dismiss the A Dot suit, without prejudice.

64.  Because Mr. Du Wors failed to file an amended A Dot complaint in a
timely manner, the claims of A Dot against the defendants under the Computer Fraud
and Abuse Act are now barred by the applicable statute of limitations. As a further
consequence of Mr. Du Wors’ failure to act, the A Dot computers, equipment, and data
are likely lost and cannot be recovered at this late date.

65.  Mr. Phillips now brings this action to recover the substantial damages he

has suffered as a result of defendants” wrongful conduct.

First Cause of Action:
Breach of Contract
(Against Defendants Du Wors, Newman, Linke and Newman & Du Wors)
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66.  Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 65 as if set forth fully herein.

67.  Plaintiff entered into a written retainer agreement with defendants to
represent him in a number of legal matters.

68. Defendants Mr. Du Wors, Mr. Newman, and Mr. Linke of the law firm of
Newman & Du Wors all participated in some way in representing plaintiff in the
matters of US v. Phillips, Phillips v. MOD, the Banana litigation, and in re: HPV (HPIP).
Additionally, each was responsible in some way for failing to protect the interests of A
Dot as agreed upon by the parties.

69.  Each contract carries a duty of good faith and fair dealing. Additionally,
the retainer agreement carries a higher duty of good faith in executing the fiduciary
duties because of the nature of the service. Plaintiff was entitled to performance of legal
representation under the written agreement free from a conflict of interest, free from
competing goals, and legal services that complied with the standards set forth in the
contract and imposed by law.

70.  Plaintiff complied with all the terms of the written agreement.

71.  Defendants breached the written agreement by offering legal advice and
services that did not meet the applicable standard of care, by engaging in matters in
which the firm and its lawyers had a conflict of interest that was not identified to
plaintiff, and by placing their own interests and the interests of others ahead of the
interests of Mr. Phillips.

72.  Asaresult of defendants’ breach of the written agreement, plaintiff has
suffered significant damages, including wrongful imprisonment, loss of income, loss of
significant assets including but not limited to his IP, and other damages in an amount to

be proven at trial.
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Second Cause of Action:
Professional Negligence, US v. Phillips
(Against defendants Du Wors, Newman, Linke and Newman & Du Wors)

73.  Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 72 as if set forth fully herein.

74.  Plaintiff retained defendants to represent him in the matter of US v.
Phillips and to defend him at trial.

75.  Detendant Mr. Du Wors was the primary lawyer from the firm to
represent plaintiff, but each defendant met with plaintiff regarding his criminal case
and was involved in his defense.

76.  As aresult of the retainer agreement and the promises of defendants to
represent plaintiff in the matters outlined above, defendants owed plaintiff a duty of
care to represent him to the best of their abilities, free from conflicts of interest, and in
compliance with the applicable standard of care.

77.  Defendant Mr. Du Wors was aware that the defense to the charge of mail
fraud and fraud involving the $1.5 million licensing payment depended upon the
introduction of that licensing agreement into evidence for consideration by the jury.

78.  Defendant Mr. Du Wors represented to plaintitf that he had a copy of the
licensing agreement (AnythingBox Licensing Agreement) and that he would introduce
it at trial.

79.  Defendant Mr. Du Wors failed to properly verify and authenticate the
licensing agreement prior to trial and was rebutted by the court when he attempted to
introduce an unsigned copy of the licensing agreement into evidence. Additionally, Mr.
Du Wors failed to introduce into evidence any of the subsequent board ratifications by
the MOD board of directors of the licensing agreement and its replacement with a new
licensing agreement in the MOD Shareholder Consent. As a result, the jury had no

evidence that plaintiff was contractually entitled to the $1.5 million licensing payment
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at trial. (A true and correct copy of the trial transcript in which the judge denies Mr. Du
Wors attempt to introduce the licensing agreement is attached hereto as Exhibit “P”).

80.  Defendant Mr. Du Wors breached the applicable standard of care in not
authenticating, verifying or otherwise being able to introduce into evidence key,
exculpatory documents that would have altered the jury’s verdict.

81.  Defendant Mr. Du Wors was aware he breached the applicable standard
of care in failing to introduce into evidence that crucial documentation because in recent
meeting with plaintiff he falsely claimed that he had, in fact, introduced the licensing
agreement into evidence.

82.  Defendant Mr. Du Wors was aware that the testimony of Mr. Douglass
would be key for the prosecution in establishing the count of fraud for the payment to
Ms. Wallace of the $100,000.

83.  Defendant Mr. Du Wors was aware that Mr. Douglass had given a prior
inconsistent statement to the FBI in which he admitted he was aware of the payments to
Ms. Wallace, and that he had approved the subsequent Independent Contractor
Agreement with her that allowed her to be paid under a new name via Mr. Phillips’
personal attorneys.

84.  Mr. Du Wors failed to use this prior inconsistent statement against Mr.
Douglass when he falsely testified at the criminal trial. In addition, Mr. Du Wors failed
to introduce any of the contradictory evidence, including the email thread with the
metadata showing Mr. Douglass edited and approved the ICA.

85.  Asaresult of Mr. Du Wors negligence, the testimony of Mr. Douglass was
unchallenged and allowed the jury to infer that Mr. Phillips had improperly made the
$100,000 payments to Ms. Wallace without informing MOD.

86.  As a further result of Mr. Du Wors’ negligence, Mr. Phillips was found to

have “obstructed justice” because he testified contrary to Mr. Douglass. The judge and
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jury were never advised that the weight of the written evidence and Mr. Douglass
himself, showed that the payments to Ms. Wallace were disclosed to MOD and those
who executed the payments, and that those payments were later approved by Mr.
Douglass as well as the Toshiba Investors.

87.  Asaresult of defendant’s breach of the applicable standard of care,
plaintiff was suffered significant damages including but not limited to false
imprisonment, loss of income, loss of valuable property, loss of liberty, and other

damages in an amount to be proven at trial.

Third Cause of Action
Professional Negligence, Phillips v. MOD
(Against defendants Du Wors, Linke and Newman & Du Wors)

88.  Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 87 as if set forth fully herein.

89.  Plaintiff retained defendants to represent him in the matter of Phillips v.
MOD, in which Mr. Phillips was owed a $5 million payment for the licensure of his
intellectual property.

90. Defendant Mr. Du Wors was aware that Mr. Phillips intended to
prosecute additional claims against individual members of the MOD board of directors
and/or directors. In fact, Mr. Du Wors promised Mr. Phillips that he would undertake
prosecution of those claims after the settlement of the MOD matter.

91.  Defendant so negligently, so carelessly negotiated on behalf of plaintiff
that he presented plaintiff with a settlement agreement to plaintiff in which plaintiff
gave up his right to the $5 million licensing payment as well as his right to pursue his
other claims in exchange for promises of little or nominal value. So one-sided was the
settlement against the interest of Mr. Phillips that review of the settlement agreement

shocks the conscience.
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92.  When plaintiff was reluctant to sign the settlement agreement, defendant
Mr. Du Wors met with plaintiff and tried to convince him to sign the agreement, telling
him that he would easily recoup the money by prosecuting violations of the IP. When
this was not persuasive, Mr. Du Wors threatened Mr. Phillips, telling him he would no
longer represent him in the US v. Phillips matter unless he signed the agreement.

93.  Defendant Mr. Du Wors was aware that he had a position of great trust
and leverage with Mr. Phillips, who was being held in a local facility awaiting trial on
the criminal matter. By threatening to withdraw as counsel on the eve of trial was a
particularly pernicious tactic employed by defendant Mr. Du Wors specifically
designed to ensure plaintiff’s acquiescence.

94.  Defendant Mr. Du Wors was motivated by his own personal interests in
forcing plaintiff to sign the settlement agreement since the agreement would allow him
control over the Phillips” IP which he planned to monetize by filing claims against those
companies that have infringed the patents.

95.  Defendant Mr. Du Wors offered plaintiff legal advice that was not in the
best interest of Mr. Phillips, but which served Mr. Du Wors own personal, pecuniary
interests.

96.  Detfendant Mr. Du Wors failed to comply with the applicable standard of
care in representing plaintiff in the matter of Phillips v. MOD.

97. As a result of defendant’s breach of the standard of care, plaintiff suffered
significant damages including the loss of the $5 million licensing payment, loss of
income, and ultimately loss of significant assets including his intellectual property, all

in an amount to proven at trial.

Fourth Cause of Action
Professional Negligence, HPV
(Against defendants Du Wors, Linke and Newman & Du Wors)
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98.  Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 97 as if set forth fully herein.

99.  Plaintiff retained defendants to represent his interests in the formation of
HPV and HPIP, as well as the transfer of his intellectual property into HPIP which
would license the rights to HPV so it could prosecute any patent violations against the
IP.

100. Defendant Mr. Du Wors held a clear conflict of interest in representing
HPV, Mr. Schweickert, and Chad and Elizabeth Rudkins as well as plaintiff. Plaintiff
waived the specific conflict of interest that allowed Mr. Du Wors to represent all parties
that would allow him to transfer the Phillips” IP into HPV and eventually into HPIP.
No blanket waiver of the conflict of interest was granted to Mr. Du Wors.

101. Defendant Mr. Du Wors has continued to act contrary to the interests of
Mr. Phillips, including but not limited to the following actions:

a. Not protecting plaintiff’s interest in HPV;

b. Not forming HPIP to be owned solely by Mr. Phillips;

c. Representing Stephen Schweickert personally and taking positions
against the interests of Mr. Phillips; specifically, not protecting his
equity holding and allowing ownership of the Phillips” IP to transfer
into the hands of others;

d. Representing the Rudkins and taking positions against the interests of
Mr. Phillips; specifically, not protecting his equity holding and
allowing ownership of the Phillips” IP to transfer into the hands of
others;

e. Refusing to recognize Mr. Phillips as a shareholder of HPV.

102. By performing the above actions and others, defendant Mr. Du Wors has

breached the applicable standard of care in the community in representing plaintiff.
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Defendant Mr. Du Wors has acted with a clear conflict of interest and has promoted the
interests of others and his own interests at the expense of Mr. Phillips.

103.  Asaresult of defendant Mr. Du Wors’ breach of the applicable standard
of care, plaintiff has suffered significant damages, including loss of income, loss of
significant assets including but not limited to his IP, and other damages in an amount to

be proven at trial.

Fifth Cause of Action
Professional Negligence, Banana Litigation
(Against defendants Du Wors and Newman & Du Wors)

104. Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 103 as if set forth fully herein.

105.  Plaintiff retained defendant Mr. Du Wors and Newman & Du Wors to
represent him in the Banana litigation.

106. As described in above paragraphs, supra, the Banana litigation stemmed
from a “derivative claim” filed by an investor in the Phillips” wholly-owned
corporation, Banana, Inc. In a legal settlement, all claims of Banana were assigned to
Mr. Arnold to prosecute against Mr. Phillips.

107.  Mr. Phillips retained forensic accountants Mr. Mandell to perform a full
forensic audit of the Banana financial records. The professional opinion of Mr. Mandell
was that all of the expenses of which Mr. Arnold complained had been justified.
Defendant Mr. Du Wors had a copy of this professional accounting opinion.

108.  While plaintiff was incarcerated, plaintiff, knowing of his incarceration,
filed a motion for summary judgment as to liability. Mr. Du Wors’ response to the
motion for summary judgment was to drop Mr. Phillips. Rather than sending a letter of
explanation, or the courtesy of actually opposing the motion for summary judgment,

Mr. Du Wors served Mr. Phillips with a copy of the Withdrawal of Attorney.

Complaint— 30
PHILLIPS v. DU WORS, NEWMAN, LINKE




O 0 NN O O B~ W DN

N NN DD N DD DN N DN DN PR = e e
o N O U kxR W N R O O 00NNy O RwWwW NN RO

109. Asaresult of Mr. Du Wors abrupt withdrawal, the motion for summary
judgment went virtually unchallenged and was granted as to liability against Mr.
Phillips.

110.  Upon his release, plaintiff filed a motion for reconsideration that although
was found meritorious, was held to be premature since the damages portion of the trial
had not been completed. The trial on the damages issue has been continued due to the
death of Mr. Arnold.

111. By dumping plaintiff as a client on the eve of a summary judgment
motion while the client was incarcerated breaches the applicable standard of legal care
in the community. Mr. Du Wors was to be paid for his legal work by the monetization
of the Phillips” IP by HPV and Mr. Du Wors had only recently received payment for his
legal services due to a recent settlement. Despite the fact that Mr. Du Wors was still
receiving payment for his legal services and had all the information necessary to oppose
the motion for summary judgment, he chose to breach the standard of care and
withdraw from the case.

112.  Asaresult of defendants’ breach of the standard of care, plaintiff has
suffered significant damages including a judgment of liability against him, the expense
of hiring new lawyers to defend him in the Banana litigation and to attack the judgment

of liability, loss of income and other assets, all in an amount to be proven at trial.

Sixth Cause of Action
Professional Negligence, A DOT Litigation
(Against defendants Du Wors and Newman & Du Wors)

113.  Plaintiff repeats and incorporates the allegations contained in paragraphs

1 through 112 as if set forth fully herein.
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114. Plaintiff retained defendant Mr. Du Wors and Newman & Du Wors to
represent the interests of A Dot. By agreeing to represent A Dot in this case, defendants
owed A Dot and its sole owner, Mr. Phillips, a duty of care.

115. Defendants agreed to represent A Dot in pursuing claims against Mr.
Robert M. Arnold, Mr. Jeffrey Alan Smyth, Ms. Julia De Haan, Mr. Kyleen Cane, Ms.
Jardin Wallace, Mr. Anthony Bay, Mr. Derek de Bakker, and others.

116. Defendants failed to enter an appearance on behalf of A DOT, allowed the
complaint to be dismissed without filing an amended complaint, and took no actions to
protect the claims of A Dot and the applicable statute of limitations. Defendants
breached the duty of care owed to plaintiff by failing to provide legal services within
the applicable standard of care.

117.  Asaresult of defendants’ negligence, the claims of A Dot, particularly
those under the Computer Fraud and Abuse Act, are now barred by the applicable
statute of limitations.

118.  As a further result of defendants’ negligence, A Dot and plaintiff have lost
use of the A Dot computers and equipment valued in excess of $50,000. Additionally,
plaintiff has lost the use of the protected data and information contained in those

computers, which data may be lost forever.

Seventh Cause of Action
Fraud in the Inducement
(Against defendants Du Wors, Linke and Newman & Du Wors)

119. Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 118 as if set forth fully herein.

120. Defendants Mr. Du Wors and Mr. Linke were at all times relevant acting
as lawyers employed by the law firm of Newman & Du Wors and were acting within

the course and scope of that employment.
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121. Defendant Mr. Du Wors made representations to Mr. Phillips as outlined
in the above paragraphs, supra; that Mr. Du Wors would protect Mr. Phillips interests
in HPV, that Mr. Du Wors would set up HPIP which would be wholly-owned by Mr.
Phillips and own the Phillips’ IP, that Mr. Du Wors would quickly recoup the $5 million
that Mr. Phillips waived in the MOD settlement, and that Mr. Du Wors would protect
the assets and interests of Mr. Phillips.

122.  Defendant Mr. Linke made specific representations to Mr. Phillips as
outlined in the above paragraphs, supra; including the promise that he and Mr. Du
Wors would have $5 million available for Mr. Phillips” use upon his release from federal
prison.

123.  Defendant Mr. Du Wors made the representations to Mr. Phillips to
convince him to sign the MOD settlement agreement as well as relinquish control and
ownership of his valuable intellectual property.

124. Defendant Mr. Linke made the representations to Mr. Phillips to convince
him to sign an additional waiver in the MOD settlement which would allow Mr. Linke,
Mr. Du Wors and their law firm to gain de facto control over the Phillips” IP.

125. Both defendants made the representations to Mr. Phillips without
intending to comply with any promises therein. Neither defendant made the
assurances to Mr. Phillips in good faith; the assurances were given to plaintiff to
assuage his fears and to induce action on the part of Mr. Phillips.

126. Both defendants knew their assurances and representations were false at
the time they were made to Mr. Phillips, and neither defendant had any intention of
tulfilling any promise or complying with any representation.

127. Mr. Phillips did rely upon the assurances and representations of Mr. Du

Wors and Mr. Linke to his detriment. He entered into the MOD settlement and allowed
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Mr. Du Wors to control his IP. He signed the further waiver after Mr. Linke made his
representations and assurances to plaintiff.

128.  But for the false assurances of defendant Mr. Du Wors, Mr. Phillips never
would have transferred ownership of his intellectual property into an entity in which he
holds no equity or management position. As a result, plaintiff seeks rescission of the
transfer of his valuable intellectual property since the transfer was based entirely upon
a fraudulent premise. The fraud perpetrated upon Mr. Phillips by Mr. Du Wors was in
whole or in part designed to wrongfully obtain ownership of the Phillips” IP.

129.  As aresult of this reliance, plaintiff has suffered significant damages,
including the loss of his valuable intellectual property, loss of income, loss of his right
to $5 million in a licensing payment, and other damages in an amount to be proven at
trial.

130. The actions of defendants were willful and done with malice and intended
to harm plaintiff, and performed with the reckless disregard for plaintift’s rights. Asa
result, plaintiff is entitled to an award of punitive damages in an amount to be proven

at trial.

Eighth Cause of Action
Civil Conspiracy
(Against defendant Du Wors, Newman, Linke and Newman & Du Wors)

131. Plaintiff repeats and incorporates the allegations contained in paragraphs
1 through 130 as if set forth fully herein.

132. Defendants Du Wors, Newman, and Linke at all relevant times herein
were principals and employees of defendant Newman & Du Wors and were acting

within the course and scope of that agency and employment.
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133. Defendants did plan and conspire to convince plaintiff to transfer
ownership of his valuable intellectual property into a corporate entity that they falsely
represented would be owned by Mr. Phillips.

134. In furtherance of the conspiracy, defendants represented to plaintiff that
they would protect his interest, that he would be the sole owner of HPIP, that he would
always own his intellectual property, and that they would protect his interests.

135. Defendants took significant steps in furtherance of the conspiracy,
including but not limited to the following actions:

a. Eliminating plaintiff’s shares in HPV;

b. Never incorporating HPIP;

c. Giving advice and counsel to the Rudkins that was against the
interests of Mr. Phillips;

d. Telling plaintiff that they were not adverse to him; and that they were
not legal counsel to HPV but merely “scriveners.”

136. As aresult of the conspiracy of defendants, and all of them, plaintiff
suffered significant damages including the loss of his valuable intellectual property, loss
of income and other assets, and other damages in an amount to be proven at trial.

137. Defendants” actions in this case were done with malice and the intent to
damage plaintiff and with the conscience disregard for the rights of plaintiff. Asa
result, plaintiff is entitled to an award of punitive damages in an amount to be proven

at trial.

Ninth Cause of Action
Negligent Misrepresentation
(Against defendants Du Wors, Linke and Newman & Du Wors)

138.  Plaintiff repeats and incorporates the allegations contained in paragraphs

1 through 137 as if set forth fully herein.
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139. Defendants Du Wors and Linke made the misrepresentations outlined in
detail, supra. Included in those misrepresentations is the claim that the Phillips” IP
would be protected, that he would always own the IP, that his shares in HPV would be
protected, that he would always be a shareholder and director of HPV, that HPIP
would be wholly-owned by Mr. Phillips and would own the Phillips” IP, that the firm of
Newman & Du Wors would secure settlements and/or payments for violations of the
Phillips” IP in excess of $5 million.

140. The misrepresentations of defendants were made recklessly and without
regard for the true facts. The misrepresentations were made carelessly and hurriedly,
without giving thought to whether each and every representation made to Mr. Phillips
could be fulfilled.

141. Asaresult of the representations made to plaintiff, defendants owed
plaintiff a duty of care.

142. Defendants breached that duty of care by failing to fulfill those promises
and obligations owed to plaintiff.

143. Asaresult of defendants’ negligence, plaintiff has suffered significant

damages in an amount to be proven at trial.

PRAYER FOR RELIEF
144. For the reasons set forth hereinabove, plaintiff respectfully requests
judgment against defendants, and all of them, as follows:
145. For Compensatory Damages in an amount to be proven at trial;
146.  For Punitive Damages in an amount to be proven at trial;
147.  For Equitable Relief; namely, an order restoring ownership of the Phillips’
IP to Mr. Phillips because the original transfer to HPV was based upon fraud;

148. For costs of the suit herein;
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149. For attorney’s fees as allowed by contract and statute;
150. For such other and further relief as the court finds in the furtherance of

justice.

DATED this 31st day of January, 2014

By: /s/ Reed Yurchak

Reed Yurchak, WSBA #37366
Attorney for Plaintiff

Law Office of Reed Yurchak
40 Lake Bellevue Dr. #100
Bellevue, WA 98005

Tel: 425-890-3883

Fax: 425-654-1205
yurchaklaw@gmail.com
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VERIFICATION
MARK PHILLIPS hereby declares as follows:
I am the Plaintiff named hereinabove. I have personal and testimonial
knowledge of the facts set forth below and am competent to be a witness herein.
I have read the foregoing Complaint, know the contents thereof and believe the
same to be true.
I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct to the best of my knowledge.

DATED this 23th day of October, 2013 ar % e

MARK PHILLIPS
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505 Fifth Avenue South
Suite 610

Seattle, Washington
98104

phone 206.274.2800
fax 206.274.2801

www.newmanlaw.com

info@newmanlaw.com

SENT VIA HAND DELIVERY

May 25, 2010

Mark Phillips

11415 - 178" Avenue Court East
Bonney Lake, WA 98391
mark.phillips@gmail.com

(206) 607-9415

Re: Engagement Letter and Security Agreement

Dear Mark:

| am pleased to welcome you as a client to the firm. This is the Fee
Agreement that governs our relationship, so please read this letter carefully.
You have engaged us to represent you in Mod Systems Incorporated et al v.
Mark Phillips et al, King County Superior Court Case No. 09-2-07963-3 SEA:
Robert Arnold et al v. Mark Phillips et al, King County Superior Court Case
No. 10-2-10227-2 SEA; A Dot Corporation v. Anthony Bay et al, Western
District of Washington Case No. 2:10-cv-00549-RSM; and the proposed case
of Mark Phillips v. MOD Systems Incorporated. The terms below apply to
both the particular subject matter for which you have retained our legal
services, as well as to any subsequent matters for which you might request
our assistance.

This is also a security agreement, which provides that, as security for our fees
under this agreement, and also for the non-refundable retainer you are
obligated to pay us under this paragraph 5 of this agreement, you will and
here by do grant us: '

a) a secured interest in the form of a deed of trust in your
residence, located at 2720 Third Avenue, Penthouse One,
Seattle, WA 98121 (the “Residence”), a copy of which is
attached hereto as Exhibit C, and which you shall execute
concurrently with this Agreement; and

b) an assignment of all proceeds from the sale of the Residence, a
copy of which is attached hereto as Exhibit D, and which you
shall execute concurrent with this Agreement.

Further, you have agreed that you will take all reasonable efforts to sell the
Residence. If for some reason you become unable or unwilling to sell the
Residence as quickly as possible, you will and hereby do appoint this law firm
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as your attorney in fact for selling your residence.

1. The Firm. Newman & Newman, Attorneys at Law, LLP (the “Firm”) is a
Seattle based law firm with clients and matters throughout the country and beyond. We
currently have ten full time lawyers. The Firm occasionally hires contract attorneys, law
clerks, and paralegals to handle overflow work, and to assist with heavy cases. Often, the
use of paralegals, law clerks, or legal assistants is more cost efficient for the client.
However, | will always have primary responsibility for your matters and representation, and |
will always review the work of other attorneys, law clerks, paralegals, or legal assistants.
Nevertheless, the Firm reserves the right to engage the services of other professionals to
work on your cases.

2. Scope of Representation. | will be pleased to do whatever is required, either
alone or with the aid of other professionals, to serve you. Until we agree in writing to the
contrary, | will proceed only with the legal matters identified in the first paragraph of this
letter.

3. Client Responsibilities. You agree to pay the Firm for the legal services
rendered and costs advanced. Although you will receive a bill addressed to whatever entity
you designate, you will be personally responsible for our services.

4. EFees. Unless and until we agree otherwise, under most circumstances, the
Firm will charge for its services on an hourly rate, pursuant to the fee schedule attached to
this letter as Exhibit A. Usually, the Firm’s statements for legal services are simply the
product of the hours worked muitiplied by my hourly rate, which is $250 per hour. If the Firm
engages the services of another attorney, the hourly rate will not exceed a $425 hourly rate,
and may even be lower than my hourly rate, unless you agree to pay a higher fee to the
outside attorney prior to commencement of such services. If the firm uses the services of a
paralegal or law clerk, the hourly rate will be billed at not more than $130 per hour; and if the
firm uses the services of a legal assistant, the hourly rate will be billed at not more than $50
per hour. Should your matters require traveling, such hourly rates will apply to travel time
and time spent away from Seattle at your request, not to exceed 10 hours per calender day.
Clients occasionally request estimates of fees and costs expected to be incurred in
connection with a specific matter. While the Firm is always willing to work with clients on
budgets for matters, clients should be aware that estimates and budgets are by their natures
imprecise, and subject to unforeseeable future events. Actual amounts billed may therefore
be different from budgeted or estimated amounts, except where a specific “flat fee” is
agreed upon in writing in advance.

5. Trust Account/Retainer. The Firm requires all clients to maintain a retainer on
deposit in the Firm’s trust account. We have agreed that you will deposit a retainer in the
amount of $500,000. The Firm’s trust account is an account that holds funds in trust for
clients. This is an interest-bearing trust account. However, any interest earned from any
trust account deposit will be paid, as required by law, directly by the bank to the Washington
State Bar Association to fund legal services for indigent persons. The money in the trust
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account does not belong to the Firm or to me until so transferred. However, you agree that
should your invoices go unsatisfied for more than 30 days from issuance, the Firm may
transfer an amount equal to the unpaid amount of such invoice to the Firm, without notice to
you. Additionally, the Firm may pay actual costs that you incur (to third parties) directly from
your funds in the trust account at any time. Otherwise, the retainer will not be applied to
your invoices, and no portion thereof will be transferred to the Firm, without your approval,
which you may give verbally or otherwise. If, at the termination of our services the total
amount of fees and costs incurred is less than the remaining balance in the Firm'’s trust
account for you, the difference will be refunded.

6. Costs/Disbursements. The Firm will necessarily incur costs and expenses on
behalf of you for various services related to your requested work. These cost items will be
separately itemized on your monthly statements as “Disbursements” and are listed as
Exhibit B to this letter. The Firm believes that it should not profit from such costs.
Accordingly, you will not be billed for telephone calls made or received within the United
States, simple postage, sending faxes, or other miscellaneous fees not listed on Exhibit B or
discussed in advance. Likewise, the Firm does not attach a premium to services such as
computer assisted legal research and secretarial services. If the firm is performing
registration (such as copyright, trademark, patent, domain name), license (such as
business, professional), or business formation services, the appropriate actual fees will be
billed to you.

7. Billings; Interest On Unpaid Balances. The Firm’s monthly statements will
generally be mailed to you during the month following the rendering of the services, and
payment is due upon receipt. Each statement will contain a description of the services
rendered, the date of the service, and the amount charged for services, unless we agree
otherwise. To avoid burdening those clients who pay their statements promptly with higher
fees to reflect the added costs we might incur as a result of clients who are delinquent,
interest at the rate of 1.5% per month will be added to the entire outstanding balance of
accounts not fully paid 30 days after the most recent invoice date. Interest on unpaid
balances accrues monthly. In no event will that interest charge be greater than the
maximum amount allowed by law. The interest charge does not affect our right to withdraw
from representation for non-payment of fees. With respect to costs advanced to third parties
on your behalf, there may be a delay in our billing for the disbursement based upon our
receipt of the third party’s invoice. You should always review your invoice carefully, as it will
indicate what you are being charged for each particular matter and for each service we
provide. We understand that bills for legal services can be complicated and that you may
have questions about your bills. We have done our best to make our invoices clear and
comprehensive and to accurately describe the work performed. - if, at any time, you wish to
discuss your bill, please do not hesitate to call me. We want you to feel confident that you

know what you are paying for.

8. Fee Disputes. | cannot overemphasize the importance of communication to a
successful working relationship. And, while it is customary for attorneys to charge clients for
time spent addressing clients’ telephone inquiries, you normally will not be charged for
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inquiries addressing the attorney-client relationship, such as billing and fees (the primary
exception to that is in cases where multiple clients are being represented simultaneously, in
which case we may charge for such administrative costs). Unless you object to the quantity
or quality of services rendered within 30 days from the date you receive the invoice, the
statement shall be presumed to be fair, accurate, correct, and complete; and you waive any
right to dispute the same. This requirement is designed to bring billing issues to light while
the events in question remain fresh in everyone’s mind.

9. Communication, Authorization and Decision Making. You agree to disclose to
the Firm all relevant information concerning the matters | work on for you. | will take no
further action or negotiating position without your prior approval. Accurate and complete
communication is required for the best legal representation possible. Any and all
communication between you and the Firm relating to our providing legal advice to you is
privileged; that is, the substance of such communication cannot be compelled by law, and |
may not discuss it with any person, including law enforcement, without your consent.

10.  Disputes. Although we do not expect that any dispute between us will arise,
in the unlikely event of any dispute under this Agreement, including a dispute regarding the
amount of fees or quality of services, any dispute shall be governed by Washington law, and
the exclusive venue for such proceeding shall be (i.e., the action will take place in) Seattle,
Washington. In the évent this firm initiates efforts to collect unpaid amounts from you, or
enforce its security interest against your Residence or the proceeds of the sale of your
residence, you agree to reimburse us for such cost of collection, including costs and
attorneys’ fees.

11.  Qutcome of Matiers. No statement that the Firm makes to you should be
construed as a promise or guarantee about the outcome of your matters. The law is not
always fair, and is never predictable. Accordingly, we cannot and do not make such
promises or guarantees.

12.  Professional Liability Insurance. In accordance with applicable state law
(such as California Business & Professions Code § 6148), we hereby inform you that the
Firm maintains professional errors and omissions insurance coverage applicable to the
services to be rendered under this agreement.

13.  Termination. You have the right to terminate our representation at any time.
We have the same right, subject to an obligation to give you reasonable notice to arrange
alternative representation. Upon termination of the representation, by either you or the
Firm, you agree to pay all fees, costs, and disbursements incurred both prior to such
termination and in connection with our cooperation with any other counsel regarding transfer
of the matter or file. Additionally, you agree to pay all fees, costs, and disbursements
associated with any withdrawal by the firm (e.g., such as our regular hourly or other fees for
a motion for or notice of withdrawal). Upon termination of our relationship, the Firm will keep
copies of your files if you request us to deliver the original file to you; you will be responsible
for our costs in making such copies, as well as any delivery fees.
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Finally, a few miscellaneous terms of our relationship: First, to the extent that you are
requesting that we provide legal services for a corporation, limited liability company,
partnership or other such entity, your signature below warrants that you have the authority to
bind that entity and you personally guarantee payment of our fees and costs by that entity.
Second, you agree to keep us apprised in writing of your current mailing address, all
applicable telephone numbers, fax numbers and any event which jeopardizes the integrity of
our corporate or personal client, such as a bankruptcy or reorganization filing. Third, we will
have a lien for attorney's fees and costs advanced on all claims and causes of action that
are the subject of our representation, and on all proceeds of any recovery obtained (whether
by settlement, arbitration award, or court judgment). In the event we represent you in a
matter where payment is made to you, you agree the payment will be first deposited into our
client trust account. You further agree that we may transfer any amounts you owe the Firm
before transferring to you the remaining balance paid. Fourth, if any of these policies is held
in whole or in part to be unenforceable for any reason, the remainder of that provision will
remain in effect. Fifth, these policies may be modified only by an instrument in writing
signed by both you and me.

This Agreement shall not take effect, and i will have no obligation to render legal services to
you, until a signed copy of this Agreement is returned to me.

If the forgoing meets with your approval, piease sign the enclosed acknowledgment copy of
this letter. As always, please call me with any questions or concerns.

| look forward to working with you.

Very Truly Yours,
NEWMAN & NEWMAN,

ATTORNEYS AT LAW, LLP
| yr—"
- i/
John Pu Wors

Agreed, Understood, and Accepted,

e 500027
Mark Phillips
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EXHIBIT A
Fee Schedule

Service

Services rendered by John Du Wors
Services rendered by other attorneys
Services rendered by paralegals or law clerks
Services rendered by legal assistants

Formation of corporations, limited liability companies, limited liability
partnerships, or other entities [service includes filing of state
formation documents, drafting of basic corporate internal documents,
procurement of federal and state identification numbers, business
licensure, state trade name (or d/b/a) registration, and preparation of
basic corporate book containing those documents]

Drafting of Internet Web hosting agreements, colocation agreements,
and internet operating/service agreements

Drafting of Internet content license agreements
Drafting of Web site terms and conditions
Copyright and/or trademark license agreements

Research/drafting of intellectual property based cease and desist
letters

Research/drafting of response to intellectual property based cease
and desist or other demand letters

Web site legal compliance review (including review of intellectual
property protection, terms and conditions, representations, privacy
policy, advertising, and content)

Federal trademark registration application [this flat fee only covers
the Firm appearing as your counsel of record with the USPTQO and
preparing the application - office actions are billed by the hour]

Copyright registration

$250.00 per hour

Not more than $425.00 per hour

Not more than $130.00 per hour

Not more than $50.00 per hour

The above referenced hourly rates; but,

not less than $700.00 plus applicable
state and local fees

The above referenced hourly rates; but,

not less than $800.00

The above referenced hourly rates; but,

not less than $800.00

The above referenced hourly rates; but,

not less than $1200.00

The above referenced hou'rly rates; but,

not less than $500.00

The above referenced hourly rates; but,

not less than $500.00

The above referenced hourly rates; but,

not less than $500.00

The above referenced hourly rates; but,

not less than $1,500.00

$550 for word mark; $650 for design
mark; $300-$450 for second or multiple
applications for identical mark

The above referenced hourly rates; but,
not less than $300.00 per copyright
application
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Cost items
ftem Cost

Document reproduction (including copies, faxes received, and printing of $.15 per page
documents in excess of 5 pages)
Long distance telephone calls/faxes sent within the United States No Charge
Long distance telephone calls/faxes sent outside of the United States $2.00 per minute
Heavy postage (over 3 pounds) $1.00 plus actual cost
Simple postage (under 3 pounds) No Charge
Faxes sent No Charge
Local telephone calls No Charge
Access to computer assisted legal research for California, Washington, or No Charge
Ninth Circuit jurisdictions
Access to computer assisted legal research for jurisdictions outside of actual cost of vendor

- California, Washington, or Ninth Circuit; as well as for other on-line databases
such as Thompson & Thempson/Saegis

Ovemight/Express Courier/Messenger Service actual cost of vendor

Service of process or other legal delivery actual cost of vendor

Court repbrters actual cost of vendor

Filing of court or other official documents actual filing fee, plus actual cost
of vendor

Document binding, collating, and related supplies actual cost of vendor

Expert witnesses, computer/technology/programming experts, consultants, actual fee of service provider

accountants, etc.

Local driving transportation $.35 per mile

Commercial transportation (e.g., airfare, taxi, etc.) actual cost of carrier

Parking actual cost of lot provider

Meails during travel actual cost of meals, not to

exceed $100.00 per day

Other incidental costs actual cost
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AFTER RECORDING MAIL TO:

Name Newman and Newman LLP

 Address 505 5* Ave S, #6510

City, State. Zip _ Seattle WA 98104
' Filed fhr Record n;t Request of
Short Form:
DEED OF TRUST
' - 257 M.

THIS DEED OF TRUST, made this day of &y , 2010 , between
) . ) | as GRANTOR(S),
whose address is 2730 3% Ave #1200, Scattle WA 98121 , and
Firat Americen Title Co. : as TRUSTER,
‘whose address is 818 Stewast #800, Seattlo, WA 98101 . , and
&8 BENEFICIARY,

Newman and Newman LLP
whose address is 505 5™ Ave S, #610. Seaitic WA 98104

Grantor(s) hereby irrevocably grants, bargains, sells, and conveys to Trustee in trust, with pawer of sale, the
following desaribed praperty in ng_______ County, Washington: , .

UNIT pm,,moswn LOFTS CONDOMINIM, SURVEY MAR.AND PLANS
KECORDED N VOLUME 242 OF CONDOMINIUMS, PAGES | THROUGH 49,
INCLUSIVE, SAND AMENDMENTS THERETO, “If;’ ANY; ~CONDOMMNIUM,
DEGLARATION RECORDED UNDER RECORDING NUMBER..20071167001789;
AND AMENDMENTS THERETO, IF ANY. IN KING COUNTY:WASHINGTON,

mrsWTuPquAmm‘Nm 567700-1480-08

TOGETHER WITH all the tenements hereditaments and appurtenances, now or hereefter thersunto helonging or
in anywise appertaining, and the rents, issues, and profits thereof and all other property or rights of any kind or
natuge whatsoever further set forth in the Master Form Deed of Trust hereinafter referred to, SUBJECT,
HOWREVER, to the right, power and authority hereinafter 5iven to and confetred upon Beneficiary to collect and
apply such rents, issues and profits.

“THIS DEED I§ FOR THE PURPOSE OF SECURING PERFORMAN of each g of Grant

motpomedbynfueneeotcoonnmedhemm and payment of the sum of ab[{ag g
DOLLARS (8§ with interest thereon according to the tntms of a promissory note of even

date herewith, payable to Beneficiary or order and made by Grantor(s); all renewals, modifications or extensions
thereof, and also such further sums as may be advanced or loaned by Beneficiary to Grantor(s), or any of
his/her/their successors or assigns, together with interest thereon at such rate as shall be agreed upon,

By exccuting and délivering this Deed of Trust and the Note secured hercby, the parties agree that all provisions
of Paragraphs 1 through 35 inclusive of the Master Form Deed of Trust hercinafier refesred to, except such
. paragraphs as are specifically excluded or modified herein, are liereby incorporated herein by reference and made
an integral part hereof for all purposes the same as if set forth herein at length, and the Grantox(s) hereby makes
said covenants and agrees to fully perform all of said provisions, The Master Form Deed of Trust above tefetred
to was recorded on the twenty-ﬁﬁh (25th) day of July, 1968, in the Official Records of the offices of the County
Auditors of the following counties in Washmgton in the book, and at the page desxgnated afier the name of each

county, to-wit:

LPB-20 797
. Pagetof3 .
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COUNTY BOOKOR VOL. PAGR NO. AUDITOR'S COUNTY'  BOOKORVOL.  PAGE NO. AUDITOR'S
Adus 2 of Record. Inaty. §13-16 122987 Lewis 7 o Official Reo. 39-842 728562
Axptin wrder Auditor’s No. 101806 Lincoln 107 of Mortpages 316596
Benton 241 of OMcial Bec. ' 695A-L $02931 Masm ¥ 83! 236038
Chln 648 of Official Rec: 16921685 21844 Okanogan 121ofMortgages  $17-$19A 560858
Clallams 315 of Official Rec. 195-198 176 Facific 213 of Official Rec. 2 §5707
Clark Aud. Mierofilm No. 702859:702862  G-519283 Pend Oreitle 27 of Mage. 81 126858
Cobsnbis 49 ol Deads 198201 F318 Pletce 1254 of Mags. 707710

Cowlix 47 of Officiat Re. 234-237 675478 San Jun 433462

Dauglas . 125 of Mortgages T12008 151893 Shaght 19cfOfffeisi Rec.  20.83 nen
Forry 28 of Deeds 413416 153150 Skamnezia LU 4144 0197
-Frankijn 1 of Official Ree. 138-142 300686 Snchooslsh 233 of Oficiad Rec.  540.543 2043539
Gurfield uader Auditor’s No. 13044 Spotane 14 of Ofticial Rec. 10481051 376267C
Graat 44 of Rec. Doc, . 313376 $3Bu1 Stovens - 109 o€ L - 3M4-397 390635
CnysHubor 21 of Goneral 31-34 ‘Thisston 454 of Officlal Rec. 738734 785350
faland 181 of Official Ren. 716743 60 Wikialum 17 of Mortguyes 3PN 4732
Joferson - 4ofOfficial Rec. 116319 196853 Wills Walls 308 of Mtgs. 774 498721
King 5550 of Mtgs. 436439 6382308 Whatcom $2 0t Official Rec. 835858 1047522
Kitap 929 of Official Rec. 430483 2/ Whitsaa 1 ofMise. 291294 nnn
Ktiens 111 of Mortgages 361-364 349603 Yakims n2 o’OﬁcillIu. 147150 2170885
Kilckint ] ome 107-110 131095 .

A copy of such ‘Mastor Form Deed of Trust is hereby furnished to the person executing this Deed of ‘I’nm and by
executing this Deed of Trust the Grantor(s) acknowledges receipt of such Master Form Deed of Trust.

The property which is the subject of this Deed of Trust is not used principally or primarily for agnoulture or
farming purposes.

“The undersigned Grantor(s) requests that a copy of any Notice of Dofault and of any Notice of Sale hereunder be
mailed to him at the address hereinbeforze set forth.

WITNESS the hand(s) and leal(s) of the Gnntor(s) onthe day and year first above wnwen.

statEor_A00SninaYe n l,
4 ]
COUNTYOF__ YA 10 ) :\)\q\
I certify that I know or have u%l)hcemy idence that JL( (INX. \D )
(is/are) the parsan(s) who appeared before me, and said pemn(a) acknowledged that (be/uhe/they) signed this instrument

and acknowledged it to be {his/her/their) free and voluni 08 ansd pi mﬂ\uhmmment.
Dated: a

Notuy l4blkinmdﬁor the atate of

My appointment expires: \» ' )

STATE OF : i“
COUNTY OF, . )

lmufythatlhnworhuvesaumcmyevidmw
{is/are) the persan(s) who appeared before me, and said person(s) acknowledged that (he/she/they) signed this instrument,
onoa&umed&nt(lw/dw/!hey)(is/-m) horized to te the inst t and ach ledged ft as the of
) «obetheﬁeeandvolunmyndofmd\pmy(u)forﬂmmmdmmmmhomdm

this instrument.

Dated:

NomryPubhchundformemwnf
My appoint p
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v REQUEST FOR FULL RECONVEYANCE
To be used only when_ all obligations have been paid under the note and this Deed of Trust.

TO: TRUSTEE :

The undersigned is the legal owner and holder of the note and all other indebtedness secured by the within Deed
of Trust. Said note, together with all other indebtedness secured by said Deed of Trust, has been fully paid and'
satisficd; and you are hereby roquested and dixected, on payment to you of any sums owing to you under the
terms- of said Deed of Trust, to cancel said note above mentioned, and all other evidences of indebtedness
secured by said Deed of Trust delivered to you herewith, together with the said Deed of Trust, and to reconvey,
without wamanty, to the pariies designated by the terms of said Deed of Trust, all the estate now held by you

thereunder.
Dated:
By
By
By
By
Mail reconveyance to 7 .
Do not lose or déstroy this Deed of Trust OR THE NOTE which it secutes. Both must be delivered to the

Trustee before cancellation will be .
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MASTER FORM DEED OF TRUST

?;g;rded by Washington Mortgage Corresbohdmoe Associetion, a Washington corporation, pursuant to C. 148 L.

The Grentoz(s) covenants and agrees as follows:

1. The following described estate, property and rights of Grantor(s) are also included as a security for the
performance of each covenant and agreement of Grantar(s) contained herein or in the Short Form Deed of Trust and
the payment of all sums of money secured herehy:

(6) Al the eatate and rights of Grantor(s) in and to said property and in and to land lying in streets and roads adjoining
said premises, and all sccess, rights, and easements appertaining thereto.

() All buildings, structurss, improvements, fixtures, and articles of property now or hereafter atteched to, or used or
adapted for nse in the operation of, the said premises, including but without being limited to, all heating and
incinerating apparatus and equipment whatsoover, all boilers, engines, motars, dynemos, generating equipiment, piping
and plumbing fixtures, ranges, cooking apparatus and mechanical .kitchen-cquipment, refrigerators, cooling,
veantilating, sprinkling and vacuum cleaning systems, fire extinguishing apparatus, gas and electric fixtures, carpeting,
underpudding, elevators, escalators, partitions, mantels, built-in mirrors, window shades, blinds, screens, storm sash,
awnings, fumishings of public spaces, halls and lobbies, and shrubbery and plants; and including also all interest of
any owner of the said premises in any of such items hereafter at any time acquired under conditionnl sale. contract,
chattel mortgage or other title vetaining or security instrument, all of which property mentioned in this paragraph shall
be deemed part of the realty and not severable wholly or in patt without material injury to the freehold.

(c) ‘All and singular the lands, tenements, privileges, water righits, hereditaments, and sppurtenances thereto belonging
or in anywiso appertaining, end the reversion and roversions, remainder and remainders, rents, issues, and profits
thereof, and all the estate, rights, title, claim, interest and demand whatsoever of the Grantor(s), either in law or equity,
of, in and to the bargained premises. TO HAVE AND TO HOLD sgid premisos bsrgainod and described, together
with all and singulsr the lands, tenements, privileges, waler rights, heveditaments, and appurtenances thereto belonging
or in anywise appertsining, and the reversion and reversions, remainder and remminders, rents, issucs, and profits
thereof, and all of the estate, right, title, claim, and demands whatsoever of the Grantor(s), either in law or in equity,
of, in and to the above bargained premises, forever as security for the faithful performance of the promissory note
secured hereby and as security for the fithful performance of cach and all of the covenants, agreements, terms, and
conditions of this Deed of Trust, SUBJECT, HOWEVER, to the right, power, and authority hereinafter given to and
* conferred upon Beneficiary to collect and apply such rents, issues, and profits. ]

() All of Grantor(s)'s rights further to encumber said property for debt except by such encumbrance which by its
actual terms and specifically expressed intent shall be and at all times remain subject and subordinate to (i) any and all
tenancies in oxistence when such encumbrance becomes effective and (ii) any tenancies thereafter created; Grantor(s)
hereby (i) representing as a special inducement to Beneficiary to make this losn that as of the date heteof there are no
encumbrances to secure debt junior to this Deed of Trust and (ii) covenanting that there are to be none as of the date:
when this Deed of Trust becomes of record, except in ejther case encumbrances having the prior written approval of
Beneficiary, and all of Grantor(g)’a rights to enter into any lease or lesss agreement which would create & tenancy that
5 or may become subordinate in any respect to any mortgage or deed of trust other than this Deasd of Trust,

2. When and if Grantor(s) and Beneficiary shall respectively become the Debtor and Secured Party in any Unifonn
Commercial Code Financing Statement affecting property either referred to or described hercin, or in any way
connected with the use and enjoyment of these premises, this Deed of Trust shall be deemed a Security Agreement as
defined in said Uniform Commercial Code and the remedies for any violation of the covenants, terms, and conditions
of the agreements herein contained shall be (i) as prescribed hexein, or (i) by general law, or (jii) ss to such part of the
" security which is also reflected in said Financing Statement by the specific statutory consequences now or hereafier
enacted and gpecified in the Uniform Commercial Code, all at Beneficinry's sole election. Grantor(s) and Beneficiary
agree that the filing of such a Financing Statement in the records normally having to do with personal property shail
never be congtrued as in anywise derogating from or impairing this declaration and hereby stated intention of the
parties hereto, that everything used in connection with the production of income-from the property that is the subject
of this Deed of Trust and/or adapted for use therein and/or which is described or reflected in this Deed of Trust is, and
at all times and for all purposes and in all proceedings both legal or equitable shall be, regarded as part of the real
estate imespoctive of whether (i) any such item is physically attached to the improvemonts, (ii) serial numbers are used
for the better identification of certain equipment items capable of being thus identified in a recital contained in the
short form Deed of Trust or in any list filed with the Beneficiary, (iii) any such item is referred to or reflected in any
such Financing Statemnent so filed at any time. ’

3. To pay all debts and monics secured hereby, when from any cause the ssme shall become due. To kecp the
property free from statutory and governmental Jiens of any kind. That the Grantor(s) is/are seized in fee simple of the
property and owns outright every part thereof, that there are no liehs or encumbrances against or upon the same and
tione superior to this Deed of Trust, will bo created or suffered to be created by the Grantor(s) during the life of this
Deed of Trust, that he has good right to make this Deed of Trust and that he will forever warrant and dofend said
property into the Beneficiary, its successors and assigns, against every person whomsoever lawfully olaiming or to
claim the ssme or any part thercof. The Grantox(s) upon request by mail will fomish a written statement duly
acknowledged of the amount due on this Deed of Trust and whether any offscts or defenses exist against the debt
4, To pay to Beneficiary, if Beneficiery so requires, together with and in addition to the monthly payments of principal
and interest payable under the terms of the said note, on the date set forth therein for the making of monthly payments
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cach month, until ssid note is fully peid, @ sum, as estimeted by the Beneficiary, equal to the ground rents, if any, and
the taxes and special assessments next due on the premises covered by this Deed of Trust, plus the premivms that will
next become due and payeble on insurgace policies as may be required under parsgraph 10 heroof, Grantor(s) agreeing
1o deliver promptly to beneficiary all bills and notices thercof, less all sums already paid therefor, divided by the
number of months to clapse before two months prior to the date when such ground rents, premiums, taxes, and special
assessments will become definquent, such sums to be held by the Beneficiary in trust to pay said ground rents,
premiums, taxes, and special asscssments. - All payments mentioned in this paragraph and all payments to be made
under said noté shall be-added together and the aggregate amount thereof shall be paid by the Granton(s) each month in

a single payment to be applied by Beneficiary to the following item in the order set forth: (1) ground rents, if any,
taxes, special assessments, fire and other hazard insurance premiums; (2) interest on the note secured hereby; and, (3)
amortization of the principal of seid note. Any deficiency in the amount of any such aggtegate monthly payment shall
constitute an event of default under this Deed of Trust. The arrangement provided for in the paregraph 4 is solely for
the added protection of the Beneficiary and entails no responsibility on the Beneficiary's part beyond the allowing of
due credit, without intersst, for the sums actually received by it. Upon assignment of this Deed of Trust by the
Beneficiary, any funds on hand shall be tumed over to the assignoe and any responsibility of the assignor with respect
thereto shall terminate. Esch transfer of the property that is the subject of this Deed of Trust shall automatically
iransfer to the granice ali rights of the Grantor(s) with respect to any funds accumulated hereunder, :

5. In the event that any payment or portion thereof is not paid within ifteen (15) days commencing with the date it is
due, Beneficlary may collect, and the Grantor(s) agree(s) to pay with such payment, a "late charge” of two cents ($.02)
for each dollar so overdue ag liquidated damages for the additionat expense of handling such delinguent payments.

6. I the total of the paynients (herein called reserves) made under paragraph 4 hereof relating to reserves for ground
rents, taxes, special assessments, and premiums on insurance policies, shall exceed the amount of payments actually
made by Beneficiary for the purposes sot forth in paragraph 4, plus such amounts as have been reasonebly .
accurulated in such veserves toward payments therefrom next to become due, such excess may, provided no default
then cxists under the terms of this instniment nor under the terms of the promissory note hereby secured, but not
otherwise, be credited by beneficiary in payment of subsequent apgregate, but not partial, payments to be made by
Grantor(s) or, at the option of the Beneficiary, refunded to the Grantor(s) or his/her/their successors in interest a5 may
appear upon the records of the Beneficiary. If, however, the monthly payments eccumulating such reserves shail not be
sufficient to pay the sums required when the same shall become due and payable, the Grentor(s) shall pay to
Beneficiary any amount necessary to make up the deficiency within thirty (30) days after written notice to Grantor(s)
stating the amount of the deficiency. If there shall be a default under any of the provisions of this Deed of Trust and
theresfier a sale of the propexty in accordence with the provisions hereof, or if the Beneficiary acquires the property
otherwise after defuult, the Beneficiary shall apply, at the time of cammencement of such proceedings or at the time
the property is otherwise scquired, the balance then remaining in the funds accunmlated under paragraph 4, less such
sums as will becomé due.and payable during the pendency of the proceedings, as a credit against the amounts secured
hereby. :

7. To maintain the buildings and other improvements on the property in a rentable and tenantable condition and state

" of repair, to neither commit nor suffer any waste, to promptly comply with all requiremeats of the federal, state, and -
municipal authorities and all other laws, ordinances, regulations, covenants, conditions, and restrictions respecting said
property or the use thereof, and pay all fees or charges of any kind in connection therewith. The Beneficiery may
tecover as damages for any breach of this covenant the amount it would cost to put the property in the condition calted
for herein. In the event of breach of any requirement of this paragraph, the Bencficiary may, in addition to any other
rights or remedies, at any time thereafier declare the whole of said principal sum immediately due and payable. Proof
of impairment of security shall be unmecessary in any suit or proceeding under this paragraph. Grantor(s) shall permit
Beneficiary or its agents the opportunity to ingpect the property, including the interior of any structure at reasonable
times and after reasonable notice. . :

8. To complets or restore protptly and in good workmanlike manner any building or improvement which may be
constructed, damaged, or destroyed thereon, and pay when due all costd incurred therefor, and, if the foan seoured
herehy or any part thereof is being obtained for the purpose of financing construction of improvements on said
property, Grantor(s) further agree(s): : :

() To commence canstruction promptly and in any event within thirty (30) days from the date of this instrument, and
complete the same in accordance with any agrecments relating to construction and plans and specifications satisfactory
1o Beneficiary within eight months of the date of this insttument.

(b) To allow Beneficiary to inspect said property at al] times during construction.

{c) To replsce any work or materials unsatisfactory to Beneficiary, within fifteen (15) calendar days after written
notice to Grantor(s) of such fact.

(&) That work shall not cease on the construction of such improvements for any reason whatsosver for a period of
fifieen (15) consccutive days. :

The Trustce, upon presentation to it of an affidavit signed by Beneficiary setting forth facts showing a default by
Grantor(s) under this numbered paragraph, is autherized 'to accept as true and conclusive all facts and staterments
therein, and to act thereon hereunder. ) : i .

9. No building or other improvement on the property shall be structurally altered, removed, or demolished, without the
Beneficiary's prior written consent, nor shall any fixture or chattel covered by this Deed of Trust and adapted to the
proper use and enjoyment of the premises be removed at any tinte without like consens umless actuelly replaced by an
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articls of equal suitabilty, ownod by the Grantarls), free and clear of any lien or sscurity intorst ox
be approved in writing by the Beneficiary. ’ Y infe cept such as may

Alo. To prowde to the Beneficiary, at least thirty (30) days prior to expiration of existing insurance, and maintain
unceasingly, insurance, with preroiums prepaid, on all of the property that is the subject of this Deed of Trust, or
hereaﬁer becoming part of said property, against loss by fire and other hazards, casualties, and contingencies,
including war damage, as may be required from time to time by the Beneficiary in such amounts and for such period of
time, with loss payable clauses (without contributian) in favor of and in form satisfactory to the Beneficiary, and to
deliver ell policies to Beneficiary, which delivery shall constitute an assignment to Beneficiary of all return premiums,
All insurance shall be carried in companies approved by Beneficiary. Beneficiary may at its option require Grantor(s)
to maintain said required policies in Grantor(s)'s possession in lieu of delivering said policies to Beneficiary, in which
event said policies shall be kept available by Grantor(s) at all times for return to the Beneficiary or for ingpection by
Bencficiary, its agents or insurers, and said requirement may be withdrawn by Beneficiary at any time. In event of
foreclosure of this Deod of Trust or other transfer of title to the subject property in extinguishment of some or all of
the indebtedness seeured hereby, all interest of the Grantor(s) in any insurance policies in force shell pess to the
purchaser or Grantee to pay to Beneficiary as Beneficiary may require a reasonable fes to cover costs of substituting
policies in the event the Grantor(s) replace(s) any policy priot to its expiration. Grantor(s) will reimburse Beneficiary
for any premiums paid for such insurance by the Beneficiery upon the Grantor(s)'s default in so insuring the buildings
or other improvements or default in assigning and delivering of such policies to the beneficiary so endorsed.

11. To appear in and defend any suit, action, or procesding that might affect the value of this accurity instrument or
the security itself or the rights and powers of Beneficiary or Trustes; and should Beneficiary or Trusteo elect also to
sppear in or defend any such nction or proceeding, be made a party to such by reason of this Deed of Trust or elect to
prosecute such action as appears necessary to preserve said value, the Grantor(s) will, at all times, indemnify from,
and, on demand reimburse Beneficiary or Trustoe for any and all loss, damage, expense, or cost, including cost of
evidence of title and attomey's fees, arising out of or incurred in connection with any such suit, action, or proceeding,
and the sum of such expenditures zhall be secured by this Decd of Trust with interest as provided in the note secured
hereby and shall be due and payable on demand. To pay costs of suit, cost of evidence of title and a reasonable
sitomey's fee in any proceeding or suit brought by Beneficiary to foreclose this Deod of Trust,

12. To pay in full at least thirty (30) deys before delinquent all rents, taxes, assessments, and encumbrances, charges
or Hens with interest, that may now or hereafter be levied, asseased, or cleimed upon the property that is the subject of
this Deed of Trust or any part thereof, which at any time appear to be prior or superior hereto for which provision has
not been made heretofore, and upon request will exhibit to Beneficiary official receipts therefor, and to pay all taxcs
imposed upon, reagonable costs, fees, and expenses of this Trust. On default under this paragraph Bencficiary may, at
its option, pay, or pay out of reserves accumulated under paragraph 4, any such sums, without waiver of any other
right of Beneficiary by reason of such default of Grantor(s), and Beneficiary shall not be liable to Grantor(s) for a
failure to exercise any such option.

13. To repay immediately on written notice to Grantor(s) all sums expended or advanced hereunder by or on behalf of
Bencficiary or Trustee, with interest from the date of such advance or expenditure at the rate of ten percent (10%) per
annum until paid, and the repayment thercof shall be secured hereby. Pailure to repay such expenditure or advance
and intercst thereon within ten (10) days of the mailing of such notice will, at Beneficiary's option, constitute an event
of default hereunder, or, Beneficiary may, at its option, commence an action against Granton(s) for the recovery of
such expenditure or advance and interest thereon, and in such event Grantor(s) agree(s) to pay, in addition to the
smount of such expenditure or advance, il costs and expenses incurred in such action, together with a reasoneble

attormney’s fee. ) .

14. Should Grantor(s) fail to make any payment or to do any act a8 herein provided, then Beneficiary or. Trustee, but .
without obligation so to do and without notice to or demand upon Grantor(s) and without releasing-Grantor(s) from
any cbligation hereof, may: Make or do the same in such manner and to such extent s either may deem necessary to
protect the security hereof, Beneficiary or Trustee being authorized to enter upon the property for such purposes;

" commence, appeer in and defend any action or proceeding purporting to affect the security hereof or the rights or
powers of Beneficiary or Trustes; pay; purchase, contest, or compromise any encumbrance, charge, or lien which in
the judgment of either appears o be prior or superior hereto, and in excrcising any such power, incur any liability,
expend whatever amounts in its absolute discretion it may deem necessary therefor including cost of evidence of title,
employ counsel, end pay his/her/their reasonsble fees. :

15, (a)' To fully comply with all of the torms, conditions, and provisions of all leases on said property so that the
same shall not bocome in default and to do all that is needful to preserve all said leases in force.

(b) To permit no assignment of any leise, or any subletting thereunder unless the right to assign or sublet is expressly
reserved by the lessoe under such lease.

{c) That save and except for texes and asscssments provided to be paid by Grantor(s) as specified in paragraph 12

hereof, Grantor(s) will not create or suffer or permit o be created, subsequent to the date of the execution and delivery
of this Deed of Trust any lien or encumbrance which may be or become superior to any lease affecting said property.

LPB-20/Atmchment
Page3 of 6



http://www.scantopdf.eu
http://www.scantopdf.eu

(d) That if any pait of the automobile parking areas included withits said property is taken by condemnation, or before
said greas are otherwise reduced, Grantor(s) will provide parking facilities in kind, size, and location to comply with
all fcases, and before making any contract for such substitute parking facilities, Grantor(s) will fumish to Bencficiary
snﬁsll’mory assurance of completion thereof free of liens and in conformity with all govemmental zoning and
regulations.

16. Should the property or any part or appurtenance thereof or right or interest therein be taken or damaged by reason
of any public or private improvement, condemnation procecding (including change of gredo), fire, earthquake, or other
casualty, or in any other manner, Benoficiary may, at its option, commence, appear in and prosecute, in its own name,
any action or proceeding, or make any compromise or settiement, in connection with such taking or damage, and
obtain all compensation, awards, or other velief therefor. All such compensation, awards, demages, rights of action
and proceeds, including the proceeds of any policies or insurance affecting the propesty, are hereby assigned to
beneficiary, which may, afier deducting therefrom all its expenses, including attorney's fees, release any monies go
recoived by it, or apply the same on any indebtedness secured heveby or apply the same to the repair or restoration of
the property, as it may elect. Grantor(s) further assigns to Beneficiary any return premiums or other fepayments upon
any insurance at any time provided for the benefit of the Beneficiary, refunds or rebates made of taxes or assessments

_on said property, and Beneficiary may at any time collect said return premiums, repayments, refunds, rebates, etc.,
notwithstanding that no sum secured hereby be overdue when such right to collection be asserted. Grantor(s) also
agree(s) to execute such fusther assignments of any such compengation, award, damages, rebates, retum of premiums,
repayments, rights of action, and proceeds as Beneficiary or Trustee may require.

17. Time is of the cssence hereof in connection with all obligations.of the Grantor(s) herein or in said note, By
accepting payment of any sum sccured hereby after its due date, Beneficiary does not waive its right either to require
prompt payment when due of ail other sums so secured or to declare default for failure so to pay.

18. At any time upon written request of Beneficiary, payment of its fees and presentation of this Deed and said note
fot endorsement (in case of full reconveyance, for cancellation and retention), without affecting the lisbility of any
person for the payment of the indebtedness Trustee may () consent to the making of any map or plat of said property;
(b) join in granting any easement or creating any restriction thereon; (c) join in any subordination or other agreement
affecting this Deed or the lien or chargs thercof; (d) reconvey, without warranty, all or any part of the property, The
Grantee in any reconveysnce may be descritied as the "Person or persons legally entitled thercto,” and the recitals
therein of any wmatters or facts shall be conclusive proof of the truthfuiness thereof. Granior(s) agrees to pay a
reasonable trustee’s foe for full or partial reconveyance, together with a recording fee if Trustee, st its option, elects to
record said reconveyance.

19. In cage of & sale under this Deed of Trust, the said property, real, pem;nal and mixed, may be seld in one parcel.

20. The Grantor(s) shall not, without first obtaining the Beneficiary's written consent, assign any of the rents or profits
of the property or collect any rent for more than one month in advance or change the general nature of the cecupancy
or initiate or acquiesce in any zoning reclassification, or do or suffer any act or thing which would impair the security
for said debt or the Benoficiary's lien upon said property or the rents thereof. In the event of breach of any requirement
of this paragraph, the Beneficiary may, in addition to any other rights or remedics, at any time thereafter declare the
whole of said principal sum immediately due and payable. .

21. The holder of this Deed of Trust, in any action to foreclose it, shall be entitled (without notice and without regard
to the adequacy of any sccurity for said debt) to the appointment of a receiver of the rents snd profits of the property
and such receiver shall have, in addition to all the rights and powers customarily given to and exercised by such
receiver, all the rights and powers granted o the Beneficiary by the covenants contained in paragraph 23 hereof,

22. As further scourity for the payment of all indebtedness hercin mentioned, alt Grantor(s)'s rents and profits of said
propexty and the right, title, and interest of the Grantor(s) in and under all loases now or hereafter affecting said
property, are hereby aseigned and transferred to the Beneficiary. So long as no default shall exist in compliance with
any requircment hereof or of any further instrument at any time executed with respect to this Deed of Trust the
Grantor(s) may collect assigned zents and profits as the same fall due, but upon the occurrence of any such default, or
at such later time as the Beneficiary in its sole discretion may fix by written notice, all right of the Grantor(s) to collect
or veceive rents or profits shall wholly terminate. All rents or profits of Grantor(s) reoeivable from or in respect to faid
property which it shall be permitted to colloct hereunder shail be received by it in trust to pay the usua! and reagonable
operating expenscs of, and the taxes upon, said property end the surms owing the Beneficiary as they become due and
payable as provided in this Deed of Trust or in the ssid note or in any modification of either. The balance of such
rents and profits after payment of such operating exponsos, taxes, and sums due the Beneficiary, and after the sttting
aside of accruals to date of such expenses, taxes, and sums, including amortization, shall be Grantor(s)'s absolute
property. No lease of the whole or any part of the property involving an initial term of more than three (3) years shalt
be modified or terminated without the written consent of the Beneficiary, nor sheil the sumrender of any such lease be
accepted nor any rental thereunder be collected for more than two (2) months in advance without like written consent,
In the event of any default hereunder and the exercise by the Beneficiary of its rights herchy granted, Grantor(s)
-agree(s) that payments made by tenanis or occupants to the Beneficiary shall, as 1o such tenants, be considered as
though made to Grantor(s) aud in discharge of tenants' obligations as such to Grantor(s). Nothing herein contained
shall be construed as obliging the Beneficiary 1o perform any of Grantor(s)'s covenants under any lease or rental
arrangement.  Grantor(s) shall execute and deliver to the Beneficiery upon demand any further or supplemental
assignments necessary to effectuate the intentions of this paragraph and upon failure of the Grantox(s) so to comply,
Beneficiary may, in addition to any other right or remedy it hes, declare the maturity of the indsbtedness hereby
secured.
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23. In the event of default in compliance with any requirement of this Deed of Trust or of any further instrument at
any time executed with respect to this Deed of Trust, and the continuance thereof for such period as would entitle the
Beneficiary to declare said debt due and payable, or for ten (10) days if no such period be applicable, the Beneficiary
may, at ifs option, enter upon and take possession of the said property and let the same or any part thereof, making
therefor such alterations as it finds necessary, and may terminate in any lawful manner any tenancy or occupancy of
said property, exercising with respect thereto any right or option available to the Grantor(s). From and after the
occurrence of any such default, if any owner of said property shall occupy said property or part thereof, such pwner
shall pay to the Hencfiviary in advance on the first day of cach month 8 reasonable renyal for the space so occupied,
and upon failure 5o to do the Beneficiary shail be entitled to remove such owner from the propetty by any appropriate
action or proceeding, '

24. ‘The entering upon and taking posscssion of said property, the collection of such rents, issues, and profits, or the
proceeds of fire and other insurance policies or compensation, or awards for any taking or demage of the property, and
the application or relesse thereof as aforesaid, shall not cure or waive any default or notice of default hereunder or
invalidate any act done pursuant to such notice. '

25, All sums secured hereby shall become immediately due and payable, at the option of the Bencficiary without
demand or notice, after any of the following occux, each of which shall be an event of default: (a) default by Grantor(s)
in the payment of any indebtedness secured hereby or in the performance or abservance of any agreement contained
herein, or (b) any assignment made by Grantor(s) or the then owner of said property for the benefit of creditors, or (c)
any transfer of title made by the Grantor(s) or the then owner of said property to a Grantee or successors in interest
without the assumption of all of the terms and conditions herein contained, or (d) any of the following shall occur,
with respect to the property, the Grantor(s) or the then owner of said property: (i) the appointment of a receiver,
liquidator, or Trustee; (ii) the adjudication as a bankrupt or insolvent, (iii) the filing of any Petition for Bankruptcy or
reorganization; (iv) the institution of any proceeding for dissolution or liquidation, (v) if Grantor(s) be unable, or admit
in writing an inability to pay hisfher/their debts when due; or (vi) & default in any provision of any other instrument
which may be held by Beneficiary as scourity for said note, including the loan agreement and related documents, the
terms and covenants of which are incorporated herein by veference as though fully set forth herein. No waiver by
Beneficiary of any default on the pmt of Grantor(s) shall be construed as a waiver of any subsequent default
hereunder. In event of such default and upon written request of Beneficiary, Trustee shall sell the trust property, in
accordance with the Deed of Trust Act.of the State of Washington (RCW Chapier 61.24 as existing now, or hereafter
amended) and the Uniform Commercial Code of the State of Weshington where applicable, at public auction to the
highest bidder. Any person except Trusteo may bid at Trustee's sale. Trustee shall apply the proceeds of the sale as
follows: (8) to the expense of sale, including & reasoneble Trustee's fee and attorney's fee; (b) to the obligation secured
by this Deed of Trust; and (c) the surplus, if any, ghall be distributed in accordance with said Deed of Trust Act.
Trustes shall deliver to the purchdser at the sale its deed, without warranty, which shall convey to the purchaser the
inteveat in the property which Grantor(s) had or had the power to convey at the time of his/hex/their execution of this
Deed of Trust, and such a5 he may have acquired thereafier. Trustee's deed shell recite the facts showing that the sale
was conducted in compliance with &ll the requirements of law and of this Deed of Trust, which recital shall be prima
facie evidence of such compliance and comclusive evidence thereof in favor of bona fide purchasers and
encumbrancers for value. The Power of Sale conferred by this Deed of Trust and by the Deed of Trust Act of the State
of Washington is not an exclusive remedy and when not exercised, Beneficiary may foreclose this Deed of Trust as a
mortgage. At any time Beneficiary may appoint in writing a successor trustee, or discharge and appoint a new Trustee
in the place of any Trustee named herein, and upon the recording of such appointment in the miortgage records of the
county in which this Deed of Trust is recorded, the successor trustee shall be vested with all powers of the Original
Trustee. The Trustee is not obligated to notify any paity hereto of pending sale under any other Deed of Trust or of
any action or proceeding in which Grantor(s), Trustee, or Benefiviary shall be a party, unless such action or proceeding
is brought by the Trustee. ’

26, The property which is the subject of this Deed of Trust is not used principally or primarily for agricultural or
farming purposes,

27. In the event of the passage after the date of this Deed of ‘Trust of any federal, state, or local law, deducting from
the value of real property for the purpose of taxstion any lien thereon, or changing in any way the laws now in force
for the taxation of mortgages, deeds of trust, or debts secured thereby, for federal, state or local purposes, or the
manner of the collection of any such taxes so as to affect the interest of Beneficiery, then and in such event, Grantor(s)
shall bear and pay the full amount of such taxes, provided that if for smy reason payment by Grantor(s) of any such
new or additional taxes would be unfawful or if the payment thereof would constitute usury or render the loan or

_ indebtedness secured hexeby wholly or partially usurious under any of the terms or provisions of the note, or the within
Deed of Trust or otherwise. Beneficiary may, at its option, without demand or notice, declare the whole sum secured
by this Decd of Trust with interest thereon to be immediately due and paysble, or Beneficiary may, at its aption, pay
that amount ar portion of such taxes as renders the loan or indebtedness secured hereby unlawful or usurious, in which
event Grantor{s) shall concurrontly therewith pay the remaining lawful and non-usurious portion or balance of said
taxes. : .

28. If from any circumstances whatever fulfillment of any provision of this Deed of Trust or said note at the time
performance of such provision shall be duc shall involve transcending the limit of validity prescribed by the usury
statute or sny other law, the ipso facto the obligation to be fuifilled shall be reduced to the limit of such validity, so
that in no event shall any exaction be possible under this Deed of Trust or under said note that is in excess of the limit
of such validity; but such obligation shall be fulfilled to the limit of such validity. The provisions of this paragraph
shall control every other provision of this Deed of Trust and saidnote.
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29. In the event that this Deed of Trust i3 foreclosed as a mortgage and the property sold at a forcclosurc sale, the
purchaser may, during any redemption period allowed, make such Tepeirs or alterations on said property as may be
reasonably necessary for the proper opesation, care, preservation, protection, and insuring thereof. Any sums so paid
together with interest thereon from the time of such expendituro at the highest lawful rate shall be added to and
become a part of the amount required to be paid for redemption from such sale. -

30. Grantor(s) shall deliver to the Beneficiary within 20 days after written demand therefor a detailed operating
statement ‘in_form satisfactory to the beneficiary covering the subject property and certified as comect by the
Grantor(s). Grantor(s) shall permit the Beneficiary or its representative to0.cxamine all books and records pertaining to
the said property, upon prior written demand of not less than ten (10) days. In default thereof Beneficiary shall, in’
" addition to all other remedies, have the option of maturing the indebtedness hereby secured. The Bencficiary shall
dmandnotmorethmoneshtemmtmmycnlmdaryur. . .

31. Beneficiary shall have the right at its option to foreclose this Deed of Trust subject to the rights of any tenant or
tenants of the said property and the feilure to make any such tenant or tenants 4 party defendant to any such suit or
action or to foreclose histher/their rights will not be asserted by the Grantor(s) a2 a defense in any action or suit
. instituted to collect the indebtcdneas secured hercby or any part thereof or any deficiency remaining unpaid after
foreclosure and sale of the said property, any statute or rule of law at any time existing to the contrary notwithstanding.

32. Upon any default by Grentor(s) and following the acceleration of maturity as herein provided, a tender of payment
of the amount necessary to satisfy the entirc indebtedness secured hereby made at any time prior to foreclosure sale
(including sale under power of sale) by the Grantor(s), its successors or assigns, or by anyone in behalf of the
Granto(s), its successors or assigns, shall constitute an evasion of the Pprepayment terms of said note and be deemed to
be a voluntaty prepayment thereunder and any such payment to the extent permitted by law, will, therefore, include the
additional payment requircd under the prepayment privilage, if any, contained in said note or if at thet time there be no
prepayment privilege then such payment, will to the extent permitted by law include an additional payment of five
percent (5%) of the then principal balance. .

33. The-Beneficiary shall be subrogated for further security to the lien, although released of record, of any and all
encumbrances paid out of the proceeids of the loan secured by this Deed of Trust.

34. Grantor(s), from time to time, within fiften (15) days afler request by Beneficiary, shall execute, acknowledge
and deliver to Beneficiary, such chattel mortgages, security agreements, or other similar security instruments, in form
and substance satisfactory to Beneficiary, covering all property of any kind whatscever owned by Grantor(s) or in
which Grantor(s) has any interest which, in the sole opinion of Beneficiary, is cssential to the operation of the said
property covered by this Deed of Trust. Grantor(s) shall further from time to time, within fifteen (13) days after
request by Beneficiary, cxecute, acknowledge, and deliver any financing statement, renewal, affidavit, certificate,
continuation statement, or other document as Beneficiary may request in order to perfect, preserve, continue, extend or
ruaintsin the security interest undes, and the priority of, this Deed of Trust and the priority of such chattel mortgage or
other security instrument 8s a first lien. Grautor(s) further agree(s) to pay to heneficiary on demand all costs and
expenses incurred by Beneficiary in connection with the preparation, execution, recording, filing, and refiling of any
such instrument or document including the cherges for examining title and the attomey’s fee for rendering an opinion
as to the priority of this Deed of Trust and of such chattel mortgage or other security instrument as a valid first and
subsisting lien. However, neither a request so made by Beneficiary nor the failure of Beneficiary to make such request
shall be construed as a release of such property, or any part thereof, from the conveyance of title by this Deed of Trust,
it being understood and agreed that this covenant and any such chattel mortgage, security agreement, or other similar
security instrument, delivered to beneficiary, are cumulative and given as additional security.

35. Al Beneficiary's rights and remedics herein specified are intended to be cumulative and not in substitution for any
right or remedy otherwise available and no requirement whatsoever may be waived at any time except by a writing
signed by the Beneficiary, nor shall any waiver be operative upon other than a single oceasion, This Deed of Trust
cannot be changed or terminated orally. This Deed of Trust applies to, inures to the benefit of, and is binding not only
on the parties hereto, but on his/er/their heirs, devisees, logatees, administrators, cxecutors, successors, and assigns.
Al obligations of Grantor(s) hereunder are joint and several. The tefm "Beneficiary” shall meen the holder and owner,
including pledgees, of the note secured hereby, whether or not named as Beneficiary herein. Without affecting the
lisbility of any other person for the payment of any cbligation hercin mentioned (including Grantor(s) should he
convey said property) and without affecting the lien hereof upon any property not released, Beneficiary may, without
notics, release any person so liable, extend the maturity or modify the terms of any such obligation, or grant other
indulgences, release, or reconvey, or cause to be released or reconveyed at any time all or part of the said property
described hercin, take or release any other security or make compositions or other arangements with debtors.
Beneficizry may also accept additional security, either concurrently herewith or thereafter, and sell same or otherwise
realize thereon, cither before, concurrently with, or after sale hereunder. This Deed of Trust shall be so construed that
wherever applicable, the use of the singular number shall include the plural number, the use of the plural number shalt
include the singular number, the use of any gender shall be applicable to all genders and shall likewiso be so construed
as applicable to and including 8 corporation. The word *note” shall include all notes evidencing the indebtedness
secured hereby. If any of the provisions hereof shall bo determined to contravene or be invalid under the laws of the
State of Washington, such contravention or invalidity shail not invalidate any other provisions of this agrecment, but it
shall be conatrued as if riot containing the particular provision of provisions held to be invalid, and all rights and
obtigations of the parties shall be construed and enforced accordingly. Any notices to be given to Grantor(s) by
Beneficiary hereunder shall be sufficient if mailed postage prepaid, to the address of the Grantor(s) stated in the Short
Form Deed of Trust, or to such other address as Grantor(s) hashave requested in writing to the Beneficiary, that such
notices be sent. Any time period provided in the giving of any notice hereunder shall commence upon the date such
notice is deposited in the mail.
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IRREVOCABLE ASSIGNMENT OF SALE PROCEEDS

TO: Newman & Newman, Attorneys at Law, LLP (the “Newman Firm™)

For valuable consideration, Mark Phillips, individually and on behalf of Phillips Holdings, LLC, a
Washington Limited Liability Company (together “Phillips™) hereby irrevocably assigns and transfers to
the Newman Firm all monies (the “Monies”) received or to be received by Mark Phillips (“Phillips”) from
the disposition of his residence (the “Residence”) located at 2720 Third Avenue, Unit PH 1, Seattle,
Washington 98121, and legally described as:

Unit PHI, Mosler Lofts Condominium, a Condominium, according to Declaration thereof recorded under
King County Recording No. 20071107001789 and any amendments thereto; said Unit is located on
Survey Map and Plans filed in Volume 242 of Condominiums, at Pages 1 through 19, in King County,
Washington.

A.P.N. 567700-1480

Phillips agrees that the Newman Firm may, in its sole and unfettered discretion, apply any Monies
received against any obligation of the undersigned to ATB as such obligations become due and owing.

Phillips covenants and declares that: (a) there are no claims of set-off against any of the Monies: (b) there
is no outstanding dispute in relation to the sale of the Residence; (c) none of the Monies have been
assigned or pledged or encumbered in favour of any other person, firm or corporation; and Phillips
covenants and agrees with the Newman Firm not to assign, pledge or encumber the Lands and the Monies
or any part thereof so long as this Agreement remains in force, to or in favor of any other person, firm or
corporation.

This Assignment shall be continuing security to the Newman Firm for payment of such amounts as may
be owed by the Phillips to the Newman Firm and this Assignment shall not in any way suspend or affect
the rights and remedies of the Newman Firm, nor shall it affect any securities, which the Newman Firm

now has or hereafter may hold in relation to amounts owed by the undersigned to the Newman Firm.

This Agreement shall be binding upon Phillips, and if more than one, jointly and severally on each of
Phillips, and the heirs, executors, administrators, successors and assigns of Phillips and shall inure to the
benefit of the Newman Firms and its successors and assigns.

IN WITNESS WHEREOF the undersigned has executed this Agrg

Mark Phillips, individ'ually and on behalf of
Phillips Holdings, LLC ’

John V AV ors on behalf of the Newman Firm
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EXHIBIT “B”



LICENSE AGREEMENT

This License Agreement (“Agreement”) is made and entered into as of April 25th, 2008 {"Effective Date”) by
and between Mark E. Phillips, an individual citizen of the State of Washington with a mailing address of 2801 First
Avenue, #1104, Seattle, WA 98121 (“Phillips"), and Anything Box, Inc., a Washington corporation with a principal place
of business at 720 Third Avenue, Suite 1100, Seattle, Washington 98104 (“ABI").

WHEREAS, Phillips and ABI wish to enter an agreement by which ABI will obtain from Phillips certain rights
Phillips Intellectual Property, as more particularly set forth herein;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties intending to be bound hereby agree as follows:

1. DEFINITIONS.

As used in this Agreement, the following terms shall have the following meanings:

14; “After-developed Property” shall mean any and all intellectual property developed by or on behalf of
ABI, or any licensee of ABI, before or after the Effective Date that is an idea, invention, or improvement, or a derivative

work, or confidential information of, relating to, and/or resulting from access to Phillips Intellectual Property or New
Philiips Intellectual Property.

1.2, “Confidential Information” means all non-public information, whether in oral, written or other
tangible or intangible form, that Phillips designates as being confidential or which, under the circumstances
surrounding disclosure, ABI knows or has reason to know should be treated as confidential, including, without
limitation, the terms and conditions of this Agreement. Notwithstanding the foregoing, Confidential Information does
not include information that ABI can establish by reasonable documentation: (i) is or becomes generally available to
the public other than (a) as a result of a disclosure by ABI or its employees/agents or any other person who directly or
indirectly receives such information from ABI or its employees/agents or (b) in violation of a confidentiality obligation to
the disclosing party known to ABI; {ii) is or becomes available to the receiving party on a non-confidential basis from a
third party which is entitled to disclose it to ABI; or (jii) was developed by employees/agents of ABI independently of,
and without reference to, any information communicated to ABI by Phillips. The Phillips Intellectual Property and New
Phillips Intellectual Property are Confidential Information of Phillips, except to the extent they may be excluded by the
preceding sentence.

1.3. “Field of Use" shall mean the development and commercialization of (i) MOD Enterprise Software
for the delivery of digital products and services at physical retail point of sale; (i) portable media devices (including
smart devices) that are specifically marketed as compatible with MOD Enterprise Software for use in connecticn with
the storage and use by consumers of digital products and services; and {iii) cable television set-top boxes that are
specifically marketed as compatible with MOD Enterprise Software for use in connection with the storage and use by
consumers of digital products and services. The Field of Use does not include any direct-to-consumer businesses,
such as the provision of digital products or services fo consumers.

1.4, “Licensed Product” shall mean any product or service that exploits any Phillips Intellectual Property
or New Phillips Intellectual Property in a manner authorized by this Agreement.

1:5: “MOD Enterprise Software" shall mean the MOD System 3.0 enterprise software and any
successor software agreed by the parties.

156 “New Phillips Intellectual Property” shall mean any intellectual property developed or acquired by
Phillips that Phillips and ABI wish to add to the portfalio of intellectual property licensable by ABI hereunder. New
Phillips Intellectual Property may include documentation and confidential information. The parties may from time to
time add New Phillips Intellectual Property to this Agreement and shall identify such New Phillips Intellectual Property
on Exhibit B.

ifor 8 “Phillips Intellectual Property” shall mean (i) that intellectual property of Phillips identified in
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Exhibit A, including all worldwide rights in such property, and any documentation related thereto that is provided to ABI
by Phillips, (i) all rights in After-developed Property, and (i) all confidential information disclosed by Phillips to ABI
hereunder.

2. LICENSE GRANT

2. License to ABI. Subject to all the terms and conditions of this Agreement, Phillips hereby grants to
ABI an exclusive, worldwide, sub-licensable, royalty-bearing license (i) to exploit all rights included within the Phillips
intellectual Property and the New Phillips Inteliectual Property within the Field of Use, and (i) to develop After-
developed Property and thereafter to exploit it pursuant to the terms of this Agreement. ABI shall cause any sub-
licensee exercising any right under or through this Agreement to comply with the terms and conditions of this
Agreement, and in so doing, ABI shall at all times remain fully accountable for the actions and inactions of its sub-
icensees. ABI is not authorized to grant a sublicense to any party that will not or cannot comply with the terms and
conditions of this Agreement, and any purported sublicense to such a party shall be void ab initio.

22 Savings Clause. For the avoidance of doubt, Phillips does not grant to ABI hereunder a license to
any intellectual property that is licensed exclusively by Phillips to MOD Systems, Inc. pursuant to the License
Agreement between them dated

23, Grantback to Phillips. Subject to all the terms and conditions of this Agreement, AB| hereby
assigns to Phillips all right, fitle, and interest in and to After-developed Property, subject only to the license granted to
ABI by Phillips pursuant to paragraph 2.1. ABI shall execute all papers and perform all lawful acts requested by
Phillips to effect such assignment and to secure, perfect, and enforce such rights; ABI appoints Phillips its attomey-in-
fact to execute any such papers and perform any such acts if ABI fails to do so after reasonable notice from Phillips.
To the extent permitted by law, After-developed Property shall be deemed a work made for hire by ABI (or its sub-
licensee) for Phillips. To the extent After-developed Property is not capable of being a work made for hire, the
assignment provisions of this paragraph shall apply.

24, Implied Licenses. The only licenses granted in this Agreement are the licenses expressly set forth
in paragraphs 2.1 and 2.3. There are no implied licenses under this Agreement.

i Indemnification. ABI shall indemnify, defend, and hold Phillips harmless from and against any
claim that arises from or relates to any sublicense granted by or any business activity of ABI.

3. ROYALTIES AND OTHER PAYMENTS

3l Initial Payment. ABI shall within thirty (30) days of the Effective Date pay to Phillips one million five
hundred thousand dollars ($1,500,000) in consideration of Phillips entering this Agreement. In addition, the parties
contemplates that ABI will acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems,
Inc. equal to an undiluted ten percent (10%) share of ownership of such entity.

3.2 Royalties for Licensed Products. ABI shall pay royalties to Phillips for the licenses granted in
paragraph 2.1. The royalties shall total three million five hundred thousand dollars ($3,500,000) and shall be payable
in annual installments of five hundred thousand dollars ($500,000) due on each anniversary of the Effective Date, with
a final payment in the amount of one million five hundred dollars ($1,500,000) payable in 2012. Notwithstanding the
foregoing, ABI may elect to forego making a royalty payment due under this paragraph 3.2 in any annual period that
ABl is not profitable. In determining profitability, the parties shall rely on the opinion of an independent certified public
accountant chosen by Phillips (and subject to reasonable approval by ABI), applying Generally Accepted Accounting
Principles or such other accounting system as the parties may agree. If ABI elects to forego making a royalty payment
pursuant to this paragraph 3.2, the license granted in paragraph 2.1 shall become non-exclusive.

33 Payments and Reports. All payments due pursuant to paragraph 3.2 shall be paid by ABI to
Phillips annually within thirty (30) days after the anniversary of the Effective Date, unless the parties agree otherwise.
If ABI wishes to be excused from making a payment due under paragraph 3.2 due to its failure to make a profit during
the pertinent period, it shall in fieu of payment provide a report to Phillips that includes the information necessary to
enable Phillips to verify that ABI did not make a profit.
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4. RECORDS

41. Retaining Records. ABI shall keep for at least three (3) years after each payment required to be
made hereunder sufficient books and records to enable Phillips conveniently to verify the proper payment of all
amounts due hereunder. Such books and records shall be kept at ABI's primary place of business.

42, Right to Review Records. Phillips shall have the right, at his own expense, not more than once per
calendar year, to examine and audit the relevant books and records kept by ABI pursuant to paragraph 4.1 above.
Phillips shall exercise this right only during reasonable business hours and shall provide reasonable notice of his
intention to conduct such examination or audit. ABI shall make available to Phillips all facilities reasonably necessary
to enable the examination or audit. If any examination or audit shows that ABI elected to forego royalty payments in a
year in which it was profitable, ABI shall immediately pay to Phillips the royalty due, interest, and all reasonable
expenses incurred by Phillips in connection with the examination or audit.

5. OWNERSHIP; COOPERATION

51. Ownership. Title to and full ownership of the After-developed Intellectual Property, the Phillips
Intellectual Property, and the New Phillips Intellectual Property shall be and remain the sole property of Phillips.

5.2. No Challenge. ABI shall not challenge or assist another in challenging the validity or enforceability
of any of the Phillips Intellectual Property or the New Phillips Intellectual Property. If ABI challenges or assists another
in challenging the validity or enforceability of any of the Phillips Intellectual Property or the New Phillips Intellectual
Property and if this prohibition in the preceding sentence is deemed unenforceable by a court of competent jurisdiction,
the Agreement shall continue in force but the royalty rate provided for in paragraph 3.2 shall become five million dollars
($5,000,000), payable in annual installments of one million dollars ($1,000,000) with a final payment of two million
dollars ($2,000,000), retroactive to the Effective Date.

56.3. Enforcement. Phillips shall have the sole right, but no obligation, to pursue any infringement of the
Phillips Intellectual Property and the New Phillips Intellectual Property, to defend any challenge to the validity or
enforceability of them, and to enter any settlements, judgments or other arrangements in respect of them. Phillips shall
not, without the prior written consent of ABI, enter a settlement or consent to a judgment that comprises an admission
of liability of ABI.

5.4, Assistance. Each party shall cooperate fully with the other in a party's efforts to procure, perfect,
and enforce any rights within the Phillips Intellectual Property and the New Phillips Intellectual Property.

6. TERM AND TERMINATION

6.1. Term. The term of this Agreement shall commence on the Effective Date and continue for so long
as Phillips owns protectable rights in the Phillips Intellectual Property and the New Phillips Intellectual Property.

6.2, Notice of Material Breach or Default. If a party commits a material breach in the performance of
any of its obligations under this Agreement, the other party may give the breaching party written notice of the material
breach and its intention to terminate either the licenses granted to the breaching party under this Agreement or the
entire Agreement (at the non-breaching party’s sole discretion) if the material breach is not cured within thirty (30) days
(or such later date as may be specified in writing by the other party). If such breach is not cured with such period, the
licenses granted fo the breaching party under this Agreement or the entire Agreement, as determined by the non-
breaching party in its sole discretion, shall terminate upon the expiration of such period. Any failure by a party to pay
timely to the other party any amounts owing under this Agreement will constitute a material breach of this Agreement,

6.3. Accelerated Notice and Termination. Notwithstanding the notice provisions of paragraph 6.2, if a
party commits a material breach in the performance of any of its obligations under this Agreement and such material
breach is not susceptible of cure, the other party may terminate the breaching party’s license rights under this
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Agreement or the entire Agreement (at the non-breaching party’s sole discretion) effective immediately upon written
notice to the breaching party.

6.4 Post-Termination Obligations. Upen termination by Phillips pursuant fo paragraph 6.2 or 6.3 of (a)
the licenses granted to AB! under this Agreement or (b) this entire Agreement, all licenses granted herein to ABI and its
sublicensees shall immediately terminate and ABI shall promptly deliver to Phillips all Confidential Informaticn and all
documents and other records that contain Confidential Information. For this avoidance of doubt, this obligation
expressly includes all tangible embodiments of Phillips intellectual Property and New Phillips Intellectual Property,
whether or not then listed on Exhibits A and B, such as source code, projects, and code groupings. Within fifteen (15)
days of termination, ABI shall verify in writing to Phillips that it has complied with the requirements of this paragraph.

6.5. Termination for Convenience. ABI may terminate this Agreement upon thirty (30) days written
notice to Phillips, but all unmet obligations of AB! accrued during the term of the Agreement shall continue.

6.6. Termination for Bankruptey. If during the term of this Agreement, ABI becomes insclvent or
bankrupt, makes an assignment for the benefits of its creditors, or a trustee or receiver of ABI or of all or a substantial
part of its property is appointed, or any case or proceeding commences ar other action is taken by or against ABI in
bankruptey or seeking reorganization, liquidation, dissolution, winding-up arrangement, composition, or readjustment of
its debts, or any other relief under any bankruptcy, insolvency, reorganization, or other similar act or law of any
jurisdiction now or hereafter in effect, ABI shall immediately notify Phillips in writing, and Phillips shall have the right,
but not the obligation, to terminate this Agreement immediately by giving written notice to ABI. Notwithstanding
anything to the contrary, the parties agree that Confidential Information shall not come within the definition of
“intellectual property” in 11 U.S.C. § 101 and shall not be subject to 11 U.S.C. § 365(n).

6.7. Survival. The following provisions shall survive termination of this Agreement; Section 1,
paragraph 2.3, paragraph 2.5 (as to any claim arising during the term of this Agreement or in connection with a
sublicense granted or business activity performed during the term of this Agreement), and Sections 3 through 9.

7. WARRANTIES AND DISCLAIMERS

7. Mutual Warranties. Each party represents and warrants to the other that (a) this Agreement has
been duly executed and delivered and constitutes a valid and binding agreement enforceable against such party in
accordance with its terms; (b) no authorization or approval from any third party is required in connection with such
party's execution, delivery, or performance of this Agreement; and (c) the execution, delivery, and performance of this
Agreement does not violate the laws of any jurisdiction or the terms or conditions of any other agreement to which it is
a party or by which it is otherwise bound.

7.2. Disclaimer. EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES STATED
IN THIS SECTION 7, NEITHER PARTY MAKES ANY REPRESENTATION CR WARRANTY OF ANY KIND
WHETHER EXPRESS, IMPLIED (EITHER IN FACT OR BY OPERATION OF LAW), OR STATUTORY, AS TO ANY
MATTER WHATSOEVER. PHILLIPS EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY, ACCURACY, TITLE, AND NON-
INFRINGEMENT. THE INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER
ARE PROVIDED AS-IS. PHILLIPS DOES NOT WARRANT AGAINST INTERFERENCE WITH THE ENJOYMENT OF
ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER. PHILLIPS DOES
NOT WARRANT THAT ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED
HEREUNDER ARE ERROR-FREE OR THAT OPERATION OR USE OF THEM WILL BE SECURE OR
UNINTERRUPTED. ABIDOES NOT HAVE THE RIGHT TO MAKE OR PASS ON ANY REPRESENTATION OR
WARRANTY ON BEHALF OF PHILLIPS TO ANY THIRD PARTY.

78 Disclaimer of Consequential Damages. NOTWITHSTANDING ANYTHING TO THE CONTRARY
IN THIS AGREEMENT, EXCEPT FOR A BREACH OF SECTIONS 5 OR 8, NEITHER PARTY SHALL, UNDER ANY
CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY OR ANY THIRD PARTY FOR CONSEQUENTIAL,
INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES ARISING QUT OF OR RELATED TO THIS AGREEMENT,
INCLUDING BUT NOT LIMITED TO LOST PROFITS OR LOSS OF BUSINESS, EVEN IF A PARTY IS APPRISED OF
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THE LIKELIHOOD OF SUCH DAMAGES. THIS PARAGRAPH SHALL NOT EFFECT ANY OBLIGATION TO
INDEMNIFY UNDER THIS AGREEMENT.

74, Independent Allocations of Risk. EACH PROVISION OF THIS AGREEMENT THAT PROVIDES
FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS TO
ALLOCATE THE RISKS OF THIS AGREEMENT BETWEEN THE PARTIES. THIS ALLOCATION IS REFLECTED IN
THE TERMS OFFERED BY THE PARTIES AND IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN
BETWEEN THE PARTIES. EACH COF THESE PROVISIONS IS SEVERABLE AND INDEPENDENT OF ALL OTHER
PROVISIONS OF THIS AGREEMENT, AND EACH OF THESE PROVISIONS WILL APPLY EVEN IF THE
WARRANTIES IN THIS AGREEMENT HAVE FAILED OF THEIR ESSENTIAL PURPOSE.

8. CONFIDENTIALITY

8.1. Nondisclosure and Non-use. ABI acknowledges that, in the course of performance of this
Agreement, it may abtain the Confidential Information, ABI shall, at all times both during the Agreement term and
thereafter, keep in confidence all of the Confidential Information received by it, using at least as great a degree of care
as it uses to maintain the confidentiality of its own confidential information of a similar nature, but in no event using less
than a reasonable degree of care. ABI shall not use the Confidential Information other than as expressly permitted
under the terms of this Agreement. ABI shall not disclose Confidential Information to any third party other than its
officers, employees and consultants who need access to such Confidential Information in order to effect the intent of
this Agreement and who have entered into confidentiality agreements which protect the Confidential Information
sufficient to enable ABI to comply with this Section.

8.2, Return of Materials. Upon the termination of this Agreement and as set forth in paragraph 6.4, ABI
shall deliver to Phillips the all Confidential Information that it may have in its possession or control.

8.3. Records and Audit. During the term of this Agreement and for three (3) years thereafter, ABI shall
keep current, complete, and accurate records regarding its reproduction, distribution, and use of Confidential
Information. Phillips shall have the right, not more than once per calendar year, to examine and audit such records.
Phillips shall exercise this right only during reasonable business hours of the other and shall provide reasonable notice
of his intention to conduct such audit. Philips may conduct any such audit with the assistance of an appropriate
professional but shall procure from such professional an undertaking to hold all information derived from the audit
confidential. ABI shall make available to Phillips all facilities reasonably necessary to enable the audit.

9. GENERAL

9.1. Relationship. Each party hereto shall be and act as an independent contractor (and not as the
agent or representative of the other) in the performance of this Agreement. This Agreement shall not be interpreted or
construed as creating or evidencing any association, joint venture, partnership, or franchise between the parties.
Neither party may represent to anyone that it is an agent of the other party or is otherwise authorized to bind or commit
the other party in any way without such party's prior written consent.

9.2 Equitable Remedies. Subject to the terms of this Agreement, each party agrees that the other
party, without prejudice to any rights to judicial relief it may ctherwise have, shall be entitled to seek equitable relief,
including injunction, in the event of any breach of the provisions of this Agreement. Each party further agrees that the
other party shall not oppose the granting of such relief on the basis that the other party has an adequate remedy at
law. Each party also agrees that it will not seek and agrees to waive any requirement for the securing or posting of a
bond in connection with the other party's seeking or obtaining such relief,

9.3. Assignment. ABI may not assign or transfer this Agreement, whether by deed of assignment; by
merger, consolidation, or sale of the company; or otherwise. Notwithstanding the foregoing, ABI may assign this
Agreement in its entirety to MOD Systems, Inc. if ABI is acquired by MOD Systems, Inc. within twelve (12) months of
the Effective Date, Any other purported assignment or transfer by ABI shall be void ab initio.

94, Notices. Any notice required or permitted to be given in accordance with this Agreement shall be
effective if it is in writing and sent by hand or by internationally recognized ovemight courier (e.g. FedEx, DHL),

-5- CONFIDENTIAL


markphillips
Highlight


postage prepaid, to the appropriate party at the address first set forth above. Either party may change its address for
receipt of notice by notice to the other party in accordance with this paragraph. Notices are deemed given upon
delivery by hand or one business day following pick-up by courier.

9.5 Governing Law. This Agreement shall be interpreted, construed, and enforced in all respects in
accordance with the laws of the State of Washington, without reference to its choice of law rules.

9.6. Waiver. The waiver by either party of any breach of any provision of this Agreement does not
waive any other breach. The failure of any party to insist on strict performance of any covenant or obligation in
accordance with this Agreement shall not be a waiver of such party’s right to demand strict compliance in the future,
nor shall the same be construed as a novation of this Agreement.

9.7 Severability. If any part of this Agreement is found to be illegal, unenforceable, or invalid, the
remaining portions of this Agreement shall remain in full force and effect.

938. Counterparts. This Agreement may be executed in any number of identical counterparts,
notwithstanding that the parties have not signed the same counterpart, with the same effect as if the parties had signed
the same document. All counterparts shall be construed as and constitute one and the same agreement. This
Agreement may also be executed and delivered by facsimile and such execution and delivery shall have the same
force and effect of an original document with original signatures.

99. Entire Agreement. This Agreement, including all exhibits, is the final and complete expression of
the agreement between the parties regarding the subject matter hereof. This Agreement supersedes, and the terms of
this Agreement govern, all previous oral and written communications regarding these matters, all of which are merged
into this Agreement. No usage of trade or other regular practice or method of dealing between the parties shall be
used to madify, interpret, supplement, or alter the terms of this Agreement. This Agreement may be changed only by a
written agreement signed by an authorized agent of the party against whom enforcement is sought.

IN WITNESS WHEREOF, each party has caused this Agreement to be executed on its behalf by a duly
authorized representative as of the Effective Date.

Mark E. Phillips Anything Box, Inc. ;

Signature: - Yt ¥ W Name:  Afdaten ¢ thn—
Date: _ MM € o0y Title: i
Signature: __ U AA 2t —

Date;  “#Av i oo

-6- CONFIDENTIAL



EXHIBIT A

Phillips Intellectual Property

Intellectual Property Licensed to
the Company (“Company Licensed IP”):

Patent Applications:
e  35073.001, 09/975,748
(System and Methad for Musical Playlist Selection in a Portable Audio Device)
e  35073.002, 09/975,749
(System and Method For Data Transfer Optimization In A Portable Audio Device)
*  35073.003, 09/975,736
(System and Methad for Mapping Interface Functionality to Codec Functionality in a Portable Audio
Device)
«  35073.004, 10/039,906
(System and Method For Playlist Completion In A Portable Audio Device)

Phillips Patent Valuation

Source Code, Projects, or Code Groupings:

. lomega Media Player — Clik & IBM microdrive audio media player

° Fullplay Digital Jukebox — audio encoder and decoder HDD, CD-R, network, library
management, disk management, UPnP, content UX, HTTP UX

° Fullplay MMC |Jam Flash Media Player - MMC dual audio player, USB

o Fullplay Dhamma reference design system - system audio and video hardware and
software reference SDK local, spinning, flash, network media playback

. Fullplay Cirrus reference board media player

e  Fullplay Media Library Manager — desktop UPnP media library player, content jukebox,
and streaming host

e  Network TC/IP, Memory file systems, Cache OS systems, UX framework, FLASH 16/32
FTL

° Symmetrical MPEG3 codec, WMA framework handler, AAC, ACELP, Lossless, Ogg -
source code

e  Codec Manager input / output filter system - audio video media chaining system

s  Embedded media database scheme — content metadata processing, look-up, sorting
and media library storage system — in memory, serialization

e  eCos framework and device drivers for ARM7, ARM3, memory manager, caching,

network

. Dynamic and inline sample rate conversion, ASM FFT, DCT, iDCT optimization source
and binary

e File System, FAT 12, 16, 32, 1SO, chkdisk and various embedded file level
management tools

Documentation, specfiications: Fullplay directory of all copyright material from 1998-2002 of all
product development, product specifications, processes, RFP, Contract, and protocal descriptions.
Hardware designs, Hardware schematics

Mechanical designs, Mechanical CAD drawings

Excluded for the license are components or tools used to develop software:
3 party tools and Phillips owned tools for code generation and factoring:

1) GCC compiler

2)  Windows OS

3)  GNU bin tools

4)  Batch processors

5)  Code Generation for Windows

6)  Convention workflow definition tool

7)  Code count and version trackers

8)  Source control, source comparison

9)  Scheme viewer

10)  Any other related development tools which may not be explicitly stated in this

agreement.
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EXHIBIT B

New Phillips Intellectual Property

[ADD AS NEEDED ]
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LICENSE AGREEMENT

This License Agreement (‘Agreement”) is made and entered into as of April 25th, 2008 (“Effective Date”) by
and between Mark E. Phillips, an individual citizen of the State of Washington with a mailing address of 2801 First
Avenue, #1104, Seattle, WA 98121 (“Phillips”), and Anything Box, Inc., a Washington corporation with a principal place
of business at 720 Third Avenue, Suite 1100, Seattle, Washington 98104 (“ABI").

WHEREAS, Phillips and ABI wish to enter an agreement by which ABI will obtain from Phillips certain rights
Phillips Intellectual Property, as more particularly set forth herein;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties intending to be bound hereby agree as follows:

1. DEFINITIONS.

As used in this Agreement, the following terms shall have the following meanings:

1.4. “After-developed Property” shall mean any and all intellectual property developed by or on behalf of
ABI, or any licensee of ABI, before or after the Effective Date that is an idea, invention, or improvement, or a derivative

work, or confidential information of, relating to, and/or resulting from access to Phillips Intellectual Property or New
Phillips Intellectual Property.

1.2 “Confidential Information” means all non-public information, whether in oral, written or other
tangible or intangible form, that Phillips designates as being confidential or which, under the circumstances
surrounding disclosure, ABI knows or has reason to know should be treated as confidential, including, without
limitation, the terms and conditions of this Agreement. Notwithstanding the foregoing, Confidential Information does
not include information that ABI can establish by reasonable documentation: (i) is or becomes generally available to
the public other than (a) as a result of a disclosure by ABI or its employees/agents or any other person who directly or
indirectly receives such information from ABI or its employees/agents or (b) in violation of a confidentiality obligation to
the disclosing party known to ABI; (ii) is or becomes available to the receiving party on a non-confidential basis from a
third party which is entitled to disclose it to ABI; or (iii) was developed by employees/agents of ABI independently of,
and without reference to, any information communicated to ABI by Phillips. The Phillips Intellectual Property and New
Phillips Intellectual Property are Confidential Information of Phillips, except to the extent they may be excluded by the
preceding sentence.

1.3, “Field of Use” shall mean the development and commercialization of (i) MOD Enterprise Software
for the delivery of digital products and services at physical retail point of sale; (i) portable media devices (including
smart devices) that are specifically marketed as compatible with MOD Enterprise Software for use in connection with
the storage and use by consumers of digital products and services; and (ii) cable television set-top boxes that are
specifically marketed as compatible with MOD Enterprise Software for use in connection with the storage and use by
consumers of digital products and services. The Field of Use does not include any direct-to-consumer businesses,
such as the provision of digital products or services to consumers.

14, “Licensed Product” shall mean any product or service that exploits any Phillips Intellectual Property
or New Phillips Intellectual Property in @ manner authorized by this Agreement.

15 “MOD Enterprise Software” shall mean the MOD System 3.0 enterprise software and any
successor software agreed by the parties.

1.6. “New Phillips Intellectual Property” shall mean any intellectual property developed or acquired by
Phillips that Phillips and ABI wish to add to the portfolio of intellectual property licensable by ABI hereunder. New
Phillips Intellectual Property may include documentation and confidential information. The parties may from time to
time add New Phillips Intellectual Property to this Agreement and shall identify such New Phillips Intellectual Property
on Exhibit B.

1.Z. “Phillips Intellectual Property” shall mean (i) that intellectual property of Phillips identified in
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Exhibit A, including all worldwide rights in such property, and any documentation related thereto that is provided to ABI
by Phillips, (i) all rights in After-developed Property, and (iii) all confidential information disclosed by Phillips to ABI
hereunder.

2. LICENSE GRANT

2.1, License to ABI. Subject to all the terms and conditions of this Agreement, Phillips hereby grants to
ABI an exclusive, worldwide, sub-licensable, royalty-bearing license (i) to exploit all rights included within the Phillips
Intellectual Property and the New Phillips Intellectual Property within the Field of Use, and (i) to develop After-
developed Property and thereafter to exploit it pursuant to the terms of this Agreement. ABI shall cause any sub-
licensee exercising any right under or through this Agreement to comply with the terms and conditions of this
Agreement, and in so doing, ABI shall at all times remain fully accountable for the actions and inactions of its sub-
icensees. ABI is not authorized to grant a sublicense to any party that will not or cannot comply with the terms and
conditions of this Agreement, and any purported sublicense to such a party shall be void ab initio.

2.2, Savings Clause. For the avoidance of doubt, Phillips does not grant to ABI hereunder a license to
any intellectual property that is licensed exclusively by Phillips to MOD Systems, Inc. pursuant to the License
Agreement between them dated A [ ZeooF .

23. Grantback to Phillips. Subject to all the terms and conditions of this Agreement, ABI hereby
assigns to Phillips all right, title, and interest in and to After-developed Property, subject only to the license granted to
ABI by Phillips pursuant to paragraph 2.1. ABI shall execute all papers and perform all lawful acts requested by
Phillips to effect such assignment and to secure, perfect, and enforce such rights; ABI appoints Phillips its attorney-in-
fact to execute any such papers and perform any such acts if ABI fails to do so after reasonable notice from Phillips.
To the extent permitted by law, After-developed Property shall be deemed a work made for hire by ABI (or its sub-
licensee) for Phillips. To the extent After-developed Property is not capable of being a work made for hire, the
assignment provisions of this paragraph shall apply.

24. Implied Licenses. The only licenses granted in this Agreement are the licenses expressly set forth
in paragraphs 2.1 and 2.3. There are no implied licenses under this Agreement.

2.5, Indemnification. ABI shall indemnify, defend, and hold Phillips harmless from and against any
claim that arises from or relates to any sublicense granted by or any business activity of ABI.

3. ROYALTIES AND OTHER PAYMENTS

3 Initial Payment. ABI shall within thirty (30) days of the Effective Date pay to Phillips one million five
hundred thousand dollars ($1,500,000) in consideration of Phillips entering this Agreement. In addition, the parties
contemplates that ABI will acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems,
Inc. equal to an undiluted ten percent (10%) share of ownership of such entity.

3.2 Royalties for Licensed Products. ABI shall pay royalties to Phillips for the licenses granted in
paragraph 2.1. The royalties shall total three million five hundred thousand dollars ($3,500,000) and shall be payable
in annual installments of five hundred thousand dollars ($500,000) due on each anniversary of the Effective Date, with
a final payment in the amount of one million five hundred dollars ($1,500,000) payable in 2012. Notwithstanding the
foregoing, ABI may elect to forego making a royalty payment due under this paragraph 3.2 in any annual period that
ABI is not profitable. In determining profitability, the parties shall rely on the opinion of an independent certified public
accountant chosen by Phillips (and subject to reasonable approval by ABI), applying Generally Accepted Accounting
Principles or such other accounting system as the parties may agree. If ABI elects to forego making a royalty payment
pursuant to this paragraph 3.2, the license granted in paragraph 2.1 shall become non-exclusive.

3:3. Payments and Reports. All payments due pursuant to paragraph 3.2 shall be paid by ABI to
Phillips annually within thirty (30) days after the anniversary of the Effective Date, unless the parties agree otherwise.
If ABI wishes to be excused from making a payment due under paragraph 3.2 due to its failure to make a profit during
the pertinent period, it shall in lieu of payment provide a report to Phillips that includes the information necessary to
enable Phillips to verify that ABI did not make a profit.
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4. RECORDS

41, Retaining Records. ABI shall keep for at least three (3) years after each payment required to be
made hereunder sufficient books and records to enable Phillips conveniently to verify the proper payment of all
amounts due hereunder. Such books and records shall be kept at ABI's primary place of business.

4.2 Right to Review Records. Phillips shall have the right, at his own expense, not more than once per
calendar year, to examine and audit the relevant books and records kept by ABI pursuant to paragraph 4.1 above.
Phillips shall exercise this right only during reasonable business hours and shall provide reasonable notice of his
intention to conduct such examination or audit. ABI shall make available to Phillips all facilities reasonably necessary
to enable the examination or audit. If any examination or audit shows that ABI elected to forego royalty payments in a
year in which it was profitable, ABI shall immediately pay to Phillips the royalty due, interest, and all reasonable
expenses incurred by Phillips in connection with the examination or audit.

5. OWNERSHIP; COOPERATION

5.1. Ownership. Title to and full ownership of the After-developed Intellectual Property, the Phillips
Intellectual Property, and the New Phillips Intellectual Property shall be and remain the sole property of Phillips.

5.2. No Challenge. ABI shall not challenge or assist another in challenging the validity or enforceability
of any of the Phillips Intellectual Property or the New Phillips Intellectual Property. If ABI challenges or assists another
in challenging the validity or enforceability of any of the Phillips Intellectual Property or the New Phillips Intellectual
Property and if this prohibition in the preceding sentence is deemed unenforceable by a court of competent jurisdiction,
the Agreement shall continue in force but the royalty rate provided for in paragraph 3.2 shall become five million dollars
(85,000,000), payable in annual installments of one million dollars ($1,000,000) with a final payment of two million
dollars ($2,000,000), retroactive to the Effective Date.

5.3, Enforcement. Phillips shall have the sole right, but no obligation, to pursue any infringement of the
Phillips Intellectual Property and the New Phillips Intellectual Property, to defend any challenge to the validity or
enforceability of them, and to enter any settlements, judgments or other arrangements in respect of them. Phillips shall
not, without the prior written consent of ABI, enter a settlement or consent to a judgment that comprises an admission
of liability of ABI.

54. Assistance. Each party shall cooperate fully with the other in a party’s efforts to procure, perfect,
and enforce any rights within the Phillips Intellectual Property and the New Phillips Intellectual Property.

6. TERM AND TERMINATION

6.1. Term. The term of this Agreement shall commence on the Effective Date and continue for so long
as Phillips owns protectable rights in the Phillips Intellectual Property and the New Phillips Intellectual Property.

6.2. Notice of Material Breach or Default. If a party commits a material breach in the performance of
any of its obligations under this Agreement, the other party may give the breaching party written notice of the material
breach and its intention to terminate either the licenses granted to the breaching party under this Agreement or the
entire Agreement (at the non-breaching party’s sole discretion) if the material breach is not cured within thirty (30) days
(or such later date as may be specified in writing by the other party). If such breach is not cured with such period, the
licenses granted to the breaching party under this Agreement or the entire Agreement, as determined by the non-
breaching party in its sole discretion, shall terminate upon the expiration of such period. Any failure by a party to pay
timely to the other party any amounts owing under this Agreement will constitute a material breach of this Agreement.

6.3. Accelerated Notice and Termination. Notwithstanding the notice provisions of paragraph 6.2, if a
party commits a material breach in the performance of any of its obligations under this Agreement and such material
breach is not susceptible of cure, the other party may terminate the breaching party’s license rights under this
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Agreement or the entire Agreement (at the non-breaching party’s sole discretion) effective immediately upon written
notice to the breaching party.

6.4. Post-Termination Obligations. Upon termination by Phillips pursuant to paragraph 6.2 or 6.3 of (a)
the licenses granted to ABI under this Agreement or (b) this entire Agreement, all licenses granted herein to ABI and its
sublicensees shall immediately terminate and ABI shall promptly deliver to Phillips all Confidential Information and all
documents and other records that contain Confidential Information. For this avoidance of doubt, this obligation
expressly includes all tangible embodiments of Phillips Intellectual Property and New Phillips Intellectual Property,
whether or not then listed on Exhibits A and B, such as source code, projects, and code groupings. Within fifteen (15)
days of termination, ABI shall verify in writing to Phillips that it has complied with the requirements of this paragraph.

6.5. Termination for Convenience. ABI may terminate this Agreement upon thirty (30) days written
notice to Phillips, but all unmet obligations of ABI accrued during the term of the Agreement shall continue.

6.6. Termination for Bankruptcy. If during the term of this Agreement, ABI becomes insolvent or
bankrupt, makes an assignment for the benefits of its creditors, or a trustee or receiver of ABI or of all or a substantial
part of its property is appointed, or any case or proceeding commences or other action is taken by or against ABI in
bankruptcy or seeking reorganization, liquidation, dissolution, winding-up arrangement, composition, or readjustment of
its debts, or any other relief under any bankruptcy, insolvency, reorganization, or other similar act or law of any
jurisdiction now or hereafter in effect, ABI shall immediately notify Phillips in writing, and Phillips shall have the right,
but not the obligation, to terminate this Agreement immediately by giving written notice to ABI. Notwithstanding
anything to the contrary, the parties agree that Confidential Information shall not come within the definition of
“intellectual property” in 11 U.S.C. § 101 and shall not be subject to 11 U.S.C. § 365(n).

6.7. Survival. The following provisions shall survive termination of this Agreement: Section 1,
paragraph 2.3, paragraph 2.5 (as to any claim arising during the term of this Agreement or in connection with a
sublicense granted or business activity performed during the term of this Agreement), and Sections 3 through 9.

7. WARRANTIES AND DISCLAIMERS

7.1. Mutual Warranties. Each party represents and warrants to the other that (a) this Agreement has
been duly executed and delivered and constitutes a valid and binding agreement enforceable against such party in
accordance with its terms; (b) no authorization or approval from any third party is required in connection with such
party’s execution, delivery, or performance of this Agreement; and (c) the execution, delivery, and performance of this
Agreement does not violate the laws of any jurisdiction or the terms or conditions of any other agreement to which it is
a party or by which it is otherwise bound.

1.2 Disclaimer. EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES STATED
IN THIS SECTION 7, NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY OF ANY KIND
WHETHER EXPRESS, IMPLIED (EITHER IN FACT OR BY OPERATION OF LAW), OR STATUTORY, AS TO ANY
MATTER WHATSOEVER. PHILLIPS EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY, ACCURACY, TITLE, AND NON-
INFRINGEMENT. THE INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER
ARE PROVIDED AS-IS. PHILLIPS DOES NOT WARRANT AGAINST INTERFERENCE WITH THE ENJOYMENT OF
ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER. PHILLIPS DOES
NOT WARRANT THAT ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED
HEREUNDER ARE ERROR-FREE OR THAT OPERATION OR USE OF THEM WILL BE SECURE OR
UNINTERRUPTED. ABIDOES NOT HAVE THE RIGHT TO MAKE OR PASS ON ANY REPRESENTATION OR
WARRANTY ON BEHALF OF PHILLIPS TO ANY THIRD PARTY.

7.3, Disclaimer of Consequential Damages. NOTWITHSTANDING ANYTHING TO THE CONTRARY
IN THIS AGREEMENT, EXCEPT FOR A BREACH OF SECTIONS 5 OR 8, NEITHER PARTY SHALL, UNDER ANY
CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY OR ANY THIRD PARTY FOR CONSEQUENTIAL,
INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT,
INCLUDING BUT NOT LIMITED TO LOST PROFITS OR LOSS OF BUSINESS, EVEN IF A PARTY IS APPRISED OF
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THE LIKELIHOOD OF SUCH DAMAGES. THIS PARAGRAPH SHALL NOT EFFECT ANY OBLIGATION TO
INDEMNIFY UNDER THIS AGREEMENT.

74. Independent Allocations of Risk. EACH PROVISION OF THIS AGREEMENT THAT PROVIDES
FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS TO
ALLOCATE THE RISKS OF THIS AGREEMENT BETWEEN THE PARTIES. THIS ALLOCATION IS REFLECTED IN
THE TERMS OFFERED BY THE PARTIES AND IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN
BETWEEN THE PARTIES. EACH OF THESE PROVISIONS IS SEVERABLE AND INDEPENDENT OF ALL OTHER
PROVISIONS OF THIS AGREEMENT, AND EACH OF THESE PROVISIONS WILL APPLY EVEN IF THE
WARRANTIES IN THIS AGREEMENT HAVE FAILED OF THEIR ESSENTIAL PURPOSE.

8. CONFIDENTIALITY

8.1. Nondisclosure and Non-use. ABI acknowledges that, in the course of performance of this
Agreement, it may obtain the Confidential Information. ABI shall, at all times both during the Agreement term and
thereafter, keep in confidence all of the Confidential Information received by it, using at least as great a degree of care
as it uses to maintain the confidentiality of its own confidential information of a similar nature, but in no event using less
than a reasonable degree of care. ABI shall not use the Confidential Information other than as expressly permitted
under the terms of this Agreement. ABI shall not disclose Confidential Information to any third party other than its
officers, employees and consultants who need access to such Confidential Information in order to effect the intent of
this Agreement and who have entered into confidentiality agreements which protect the Confidential Information
sufficient to enable ABI to comply with this Section.

8.2. Return of Materials. Upon the termination of this Agreement and as set forth in paragraph 6.4, ABI
shall deliver to Phillips the all Confidential Information that it may have in its possession or control.

8.3. Records and Audit. During the term of this Agreement and for three (3) years thereafter, ABI shall
keep current, complete, and accurate records regarding its reproduction, distribution, and use of Confidential
Information. Phillips shall have the right, not more than once per calendar year, to examine and audit such records.
Phillips shall exercise this right only during reasonable business hours of the other and shall provide reasonable notice
of his intention to conduct such audit. Phillips may conduct any such audit with the assistance of an appropriate
professional but shall procure from such professional an undertaking to hold all information derived from the audit
confidential. ABI shall make available to Phillips all facilities reasonably necessary to enable the audit.

9. GENERAL

9.1. Relationship. Each party hereto shall be and act as an independent contractor (and not as the
agent or representative of the other) in the performance of this Agreement. This Agreement shall not be interpreted or
construed as creating or evidencing any association, joint venture, partnership, or franchise between the parties.
Neither party may represent to anyone that it is an agent of the other party or is otherwise authorized to bind or commit
the other party in any way without such party’s prior written consent.

9.2. Equitable Remedies. Subject to the terms of this Agreement, each party agrees that the other
party, without prejudice to any rights to judicial relief it may otherwise have, shall be entitled to seek equitable relief,
including injunction, in the event of any breach of the provisions of this Agreement. Each party further agrees that the
other party shall not oppose the granting of such relief on the basis that the other party has an adequate remedy at
law. Each party also agrees that it will not seek and agrees to waive any requirement for the securing or posting of a
bond in connection with the other party's seeking or obtaining such relief.

9.3. Assignment. ABI may not assign or transfer this Agreement, whether by deed of assignment; by
merger, consolidation, or sale of the company; or otherwise. Notwithstanding the foregoing, ABI may assign this
Agreement in its entirety to MOD Systems, Inc. if ABI is acquired by MOD Systems, Inc. within twelve (12) months of
the Effective Date. Any other purported assignment or transfer by ABI shall be void ab initio.

94. Notices. Any notice required or permitted to be given in accordance with this Agreement shall be
effective if it is in writing and sent by hand or by internationally recognized overnight courier (e.g. FedEx, DHL),
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postage prepaid, to the appropriate party at the address first set forth above. Either party may change its address for
receipt of notice by notice to the other party in accordance with this paragraph. Notices are deemed given upon
delivery by hand or one business day following pick-up by courier.

9.5. Governing Law. This Agreement shall be interpreted, construed, and enforced in all respects in
accordance with the laws of the State of Washington, without reference to its choice of law rules.

9.6. Waiver. The waiver by either party of any breach of any provision of this Agreement does not
waive any other breach. The failure of any party to insist on strict performance of any covenant or obligation in
accordance with this Agreement shall not be a waiver of such party's right to demand strict compliance in the future,
nor shall the same be construed as a novation of this Agreement.

97. Severability. If any part of this Agreement is found to be illegal, unenforceable, or invalid, the
remaining portions of this Agreement shall remain in full force and effect.

9.8. Counterparts. This Agreement may be executed in any number of identical counterparts,
notwithstanding that the parties have not signed the same counterpart, with the same effect as if the parties had signed
the same document. All counterparts shall be construed as and constitute one and the same agreement. This
Agreement may also be executed and delivered by facsimile and such execution and delivery shall have the same
force and effect of an original document with original signatures.

9.9. Entire Agreement. This Agreement, including all exhibits, is the final and complete expression of
the agreement between the parties regarding the subject matter hereof. This Agreement supersedes, and the terms of
this Agreement govern, all previous oral and written communications regarding these matters, all of which are merged
into this Agreement. No usage of trade or other regular practice or method of dealing between the parties shall be
used to modify, interpret, supplement, or alter the terms of this Agreement. This Agreement may be changed only by a
written agreement signed by an authorized agent of the party against whom enforcement is sought.

IN WITNESS WHEREOF, each party has caused this Agreement to be executed on its behalf by a duly
authorized representative as of the Effective Date.

Mark E. Phillips Anything Box, Inc. ,

Signature: %{MVW Name: __ A /W
Date: _ /M4 5y ¥ 1907 Title: )
Signature: _“Autn ¢ "{’L(/A/}/
Date: M4yl LeoR
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EXHIBIT A

Phillips Intellectual Property

Intellectual Property Licensed to
the Company (“Company Licensed IP”):

Patent Applications:
e 35073.001, 09/975,748
(System and Method for Musical Playlist Selection in a Portable Audio Device)
e 35073.002, 09/975,749
(System and Method For Data Transfer Optimization In A Portable Audio Device)
e 35073.003, 09/975,736
(System and Method for Mapping Interface Functionality to Codec Functionality in a Portable Audio
Device)
e 35073.004, 10/039,906
(System and Method For Playlist Completion In A Portable Audio Device)

Phillips Patent Valuation

Source Code, Projects, or Code Groupings:
e  lomega Media Player - Clik & IBM microdrive audio media player

. Fullplay Digital Jukebox — audio encoder and decoder HDD, CD-R, network, library
management, disk management, UPnP, content UX, HTTP UX

e  Fullplay MMC IJam Flash Media Player - MMC dual audio player, USB

e  Fullplay Dhamma reference design system - system audio and video hardware and
software reference SDK local, spinning, flash, network media playback

. Fullplay Cirrus reference board media player

e  Fullplay Media Library Manager — desktop UPnP media library player, content jukebox,
and streaming host

e Network TC/IP, Memory file systems, Cache OS systems, UX framework, FLASH 16/32
FTL

e  Symmetrical MPEG3 codec, WMA framework handler, AAC, ACELP, Lossless, Ogg -
source code

e  Codec Manager input / output filter system — audio video media chaining system

e  Embedded media database scheme — content metadata processing, look-up, sorting
and media library storage system — in memory, serialization

e  eCos framework and device drivers for ARM7, ARM9, memory manager, caching,

network

e Dynamic and inline sample rate conversion, ASM FFT, DCT, iDCT optimization source
and binary

e  File System, FAT 12, 16, 32, ISO, chkdisk and various embedded file level
management tools

Documentation, specifications: Fullplay directory of all copyright material from 1998-2002 of all
product development, product specifications, processes, RFP, Contract, and protocol descriptions.
Hardware designs, Hardware schematics

Mechanical designs, Mechanical CAD drawings

Excluded for the license are components or tools used to develop software:
3d party tools and Phillips owned tools for code generation and factoring:
1) GCC compiler

2)  Windows OS

3)  GNU bin tools

4)  Batch processors

5)  Code Generation for Windows

6)  Convention workflow definition tool

7)  Code count and version trackers

8)  Source control, source comparison

9)  Scheme viewer

10) Any other related development tools which may not be explicitly stated in this
agreement.
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EXHIBIT B

New Phillips Intellectual Property

[ADD AS NEEDED ]
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Sunday, February 10,2013 10:00:27 PM Pacific Standard Time

Subject: RE: board meeting via conference call
Date: Wednesday, July 9, 2008 8:30:41 AM Pacific Daylight Time

From: Cane, Kyleen <kcane@caneclark.com>
To: Mark E. Phillips <markp@modsystems.com>

Will do...l understand your frustration and glad we got it done.

From: Mark E. Phillips [mailto:markp@modsystems.com]
Sent: Wednesday, July 09, 2008 9:24 AM

To: Cane, Kyleen

Subject: RE: board meeting via conference call

Thank you for your patience through this. I'd like to include that if the rights expand from Toshiba (which will be
memorialized in the series A IP term sheet, then | have the right to change the cost to the company). However the goal to
not make this a moving target it to close this agreement down so | can clean up the investment structure.

From: Cane, Kyleen [mailto:kcane@caneclark.com]
Sent: Tuesday, July 08, 2008 12:16 PM

To: Mark E. Phillips; Kenn A. Gordon

Subject: board meeting via conference call

| have set up a conference call board meeting for 1:30 to approve the Anything Box transaction. | don’t have
Anthony’s email but | understand he is with Mark now so Mark can provide him with notice and get him on
the call.

The Call in number: 877-807-5706. The participant code: 868806. Talk to you then. Ky

Page 1 of 5
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Sunday, February 10,2013 10:00:27 PM Pacific Standard Time

Subject: RE: board meeting via conference call
Date: Tuesday, July 8, 2008 12:46:27 PM Pacific Daylight Time

From: Cane, Kyleen <kcane@caneclark.com>
To: Kenn A. Gordon <kenng@modsystems.com>, Mark E. Phillips <markp@modsystems.com>

| am in the conference. Should have no problem now.

From: Kenn A. Gordon [mailto:kenng@modsystems.com]
Sent: Tuesday, July 08, 2008 1:32 PM

To: Cane, Kyleen; Mark E. Phillips

Subject: RE: board meeting via conference call

Kyleen,
I’'m having trouble with the access code. It won’t accept 868806.
Kenn

MOD SYSTEMS | modsystems.com
206.240.8028 T 206.973.1098 F 206.374.2718 E kenng@modsystems.com

This electronic message transmission contains information which may be confidential
or privileged. The information is intended to be for the use of the individual or entity
named above. If you are not the intended recipient, please be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.
If you have received this electronic transmission in error, please contact
erroremail@modsystems.com or call 206-973-1036.

From: Cane, Kyleen [mailto:kcane@caneclark.com]
Sent: Tuesday, July 08, 2008 12:16 PM

To: Mark E. Phillips; Kenn A. Gordon

Subject: board meeting via conference call

| have set up a conference call board meeting for 1:30 to approve the Anything Box transaction. | don’t have
Anthony’s email but | understand he is with Mark now so Mark can provide him with notice and get him on
the call.

The Call in number: 877-807-5706. The participant code: 868806. Talk to you then. Ky
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Sunday, February 10,2013 10:00:27 PM Pacific Standard Time

Subject: RE: board meeting via conference call

Date: Tuesday, July 8, 2008 12:40:23 PM Pacific Daylight Time

From: Cane, Kyleen <kcane@caneclark.com>

To: Kenn A. Gordon <kenng@modsystems.com>, Mark E. Phillips <markp@modsystems.com>,
Anthony Bay <abay@modsystems.com>

We can call in —in 3 minutes

From: Kenn A. Gordon [mailto:kenng@modsystems.com]
Sent: Tuesday, July 08, 2008 1:34 PM

To: Cane, Kyleen; Mark E. Phillips; Anthony Bay
Subject: RE: board meeting via conference call

That is the correct participant code, but it says that the meeting isn’t scheduled to start until 1:45.

MOD SYSTEMS | modsystems.com
206.240.8028 T 206.973.1098 F 206.374.2718 E kenng@modsystems.com

This electronic message transmission contains information which may be confidential
or privileged. The information is intended to be for the use of the individual or entity
named above. If you are not the intended recipient, please be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.
If you have received this electronic transmission in error, please contact
erroremail@modsystems.com or call 206-973-1036.

From: Cane, Kyleen [mailto:kcane@caneclark.com]
Sent: Tuesday, July 08, 2008 12:16 PM

To: Mark E. Phillips; Kenn A. Gordon

Subject: board meeting via conference call

| have set up a conference call board meeting for 1:30 to approve the Anything Box transaction. | don’t have
Anthony’s email but | understand he is with Mark now so Mark can provide him with notice and get him on
the call.

The Call in number: 877-807-5706. The participant code: 868806. Talk to you then. Ky

Page 3 of 5


mailto:kenng@modsystems.com
mailto:erroremail@modsystems.com

Sunday, February 10,2013 10:00:27 PM Pacific Standard Time

Subject: RE: board meeting via conference call
Date: Tuesday, July 8, 2008 12:34:42 PM Pacific Daylight Time

From: Cane, Kyleen <kcane@caneclark.com>
To: Kenn A. Gordon <kenng@modsystems.com>, Mark E. Phillips <markp@modsystems.com>

It seems to be set for 1:45 so it is not letting us in until then. | will try to move it up.

From: Kenn A. Gordon [mailto:kenng@modsystems.com]
Sent: Tuesday, July 08, 2008 1:32 PM

To: Cane, Kyleen; Mark E. Phillips

Subject: RE: board meeting via conference call

Kyleen,
I’'m having trouble with the access code. It won’t accept 868806.
Kenn

MOD SYSTEMS | modsystems.com
206.240.8028 T 206.973.1098 F 206.374.2718 E kenng@modsystems.com

This electronic message transmission contains information which may be confidential
or privileged. The information is intended to be for the use of the individual or entity
named above. If you are not the intended recipient, please be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.
If you have received this electronic transmission in error, please contact
erroremail@modsystems.com or call 206-973-1036.

From: Cane, Kyleen [mailto:kcane@caneclark.com]
Sent: Tuesday, July 08, 2008 12:16 PM

To: Mark E. Phillips; Kenn A. Gordon

Subject: board meeting via conference call

| have set up a conference call board meeting for 1:30 to approve the Anything Box transaction. | don’t have
Anthony’s email but | understand he is with Mark now so Mark can provide him with notice and get him on
the call.

The Call in number: 877-807-5706. The participant code: 868806. Talk to you then. Ky
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Sunday, February 10,2013 10:00:27 PM Pacific Standard Time

Subject: board meeting via conference call
Date: Tuesday, July 8, 2008 11:15:32 AM Pacific Daylight Time

From: Cane, Kyleen <kcane@caneclark.com>
To: Mark E. Phillips <markp@modsystems.com>, Kenn A. Gordon <kenng@modsystems.com>

| have set up a conference call board meeting for 1:30 to approve the Anything Box transaction. | don’t have
Anthony’s email but | understand he is with Mark now so Mark can provide him with notice and get him on

the call.

The Call in number: 877-807-5706. The participant code: 868806. Talk to you then. Ky
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MIN UTEb OF MEETIN(_: OFTHE

A WASHINGTON STATE CORPORATION

Jnne 20,2008

A meeting of the Board of Directors of MOD Systems Incorporated (the “Company™) was held on
June 20, 2008, Directors in attendance ingluded Mark Phillips, Antheny Bay and Kenn Gordon,
constituting all of the directors of the Company. David Douglass was also present at the meeting.
Mz, Phillips acted a3 the Chairman of the migstitig and My Gordon served as secretary for the
rieeting.

:Opening of the Meeting
M, Phillips called the meeting to-order at 535 pm.

‘The Board acknowledged -the Majority Consent of Shareholders dated Tune 6‘jf; 2008 whielt is
attached.

Minutes of Prior Mectings

A motion was made and seconded to approve the minutes of the February 26, 2008 nmecting. The
‘mofion was approved.

The minutes of the special meeting of the board held on June:2, 2008 were presented and discussed.
~The board tabled the approval of those minutes and. requested that revised minutes be presented for
approval at the hext meeting of the Bodrd,

Resignation of Mait Carey

The Board feseived, acknowledged and accepted the resignation of directoi: Muatt Carey, tendered as
of Junc 18, 2008, The secretary was instructed to attach a copy of the written resignation,

Resolutions of the Board

Upon meotion duly made, seconded and approved the Board adopted the following
regolutions:

a. Resolved that the Tatum LLP Executive Services Agreement, dated June 3, 2008, be and hereby is
ratified and approved;

b. Reselved that the Board appoint David Douglass Vice President— Chief Finaneidl Officer of the
cerporation. Mr. Dhillips is granted autharity tenegofiate and enter into a written employment
agreement with Mr, Douglass. Mr. Douglass shall be added as an additronal signer to the Corporate

United States v. Mark E. Phillips
CR10-269JCC ‘
Plaintiff's Exhibit No. 17

 Admitted PHILLIPS0046911
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bank accounts, and shall rep}ace Mr, Kenn Gordon as Administrator of the 401k plan, with Mr
Phillips remaining the Trustee.

1. All personnel involved with accounting, financing #nd. financial reporting
functions ef the Cempany should, report toMr: Douglass as. the CFO of the Com : any

.Duuglass shaﬂ "repert direcﬂy 1o Mr Phllhps as Presxdentf("EO thh a dotteii lma toz

the Board.
2. The Company may only enter into conttacts and otherwise transact busitiess-as

vendor, purchaser, lender, borrower, or otherwise with its directors or officers, or-any
of their tespective affiliates (collectively, the “Conflicted Persons™), if (a) the
Conflicted Person discloses to. the full Board (i) ‘the existence and nature of the
Confligted Person’s inferest 1n afty such: transaction and i) all facts kaows o the
Conflicted Person respecting the subject matter of such transaction that an ordinacily
prudent person would reasonably believe to be material to.a Judoment about whether
or not to proceed with such transaction, and (b) a majority of the disinterested
directors approve such transaction in advarnce or ratify the transaction subsequently.

3. Mr. Douglass shall review the Company’s current internal cotitrols and
procedures regatding financial reporting and cash managemient and develop
recommendations as to any changes to the Company’s current practices and policies
concerning such mafters thut are needed or advisable, and a3 to the best means to
jmpl_ement any soch changes (collectively, the “Controls Recommendations”), and
report back fo the full Board with respgiet fo such Controls Recoimmendations for ifs
review, approval, adoption and implementation.

Ttem no. -4 of the meeting of June 2, 2008 ig deleted due to the conirols established in 1.
above.

d. Resolved that the President aud CEO, Mark Phillips is authorized to tegotiate a definitive

agreement ‘with Toshiba corporation on terms as provided in that certain memorandum of terms for

the private placement of series A preferred stock, attached hereto, which is hereby ratified. Mr.

Phillips shall be authorized to engage corporate counsel to assist in this process, as needed, and shall

have authority as necessary to vary the tertins of the definifive agresment. as netessary to obtain the

propose

-Gonsxderaﬁ'on, review and final apprevaI The Board did not grant the President/CEQ the duthority
o “sign thedeal” without Board review and approval. Note: the Series A i

Anytnne’bax to MOD, and Mark Phillips is a “conflicted person” in that matter per ¢.2. above.

e. Resolved that the Company engage counsel fo negotiate and draft an agreement with Mr. Phillips
for the acquisition and license of Anythingbox and that such arrangement. be presented ta the Board
prior to'the next meeting for review.

mancmg The negotiated terms of the Series A were to be reported back to the Board for

ries A is-confingent on the sale of

PHILLIPS0046912
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1. Resolved, with Mr. Phillips abstaining, that the A Dot Ccrpomﬁen Development Note be and is
‘hereby anig "'ded to reflect 4 $1,000,000 maximum value and that 20% warrant coverage will apply
to the: full balance at $2.80 strxke price.

theirindividual salary increase. Anthony Bay wﬁf transu:mn frem his current roie as-an emplc;yee to
a Board - only role with a.consulting agreement which is authorized by M. Phillips to outline,

h. Resolved that Mr. Phillips as President and CEQ of the Company be granted a single ‘s’péﬁdi‘ﬁg' and
contracting limit of $250,000 per contract / transaction 4s long as such agreement is affirmed /
counter—szgned by the CFO. Any single contract / transaction above $250, 0‘ shall require Board

approval priorto execution.

i. Resolved further; that the agree“méﬁt with SVB Analytics dated April 4, 2008 to perform Section
409A valuation re: stock options is hereby ratiffied. Mr. Douglass is tasked with following up on the
project.

j- Resolved forther that engagement letter hiring the law firm of Davis Wiright Tremaine (Daniel
Waggoner) to represent the Company on real estate matters is hereby ratified. Mr. Douglass is
tasked with following up ot the project;

k. Resolved further, that the resignation of Kenn Gordon as Treasurer is hereby accepted and he is
appointed Vice President and Chief Information Officer. Mr. Gordon remains Corporate Secrefary..

1. Regplved further, that the license agreement (April 25, 20083, development agreement
{April 9, 2008) and memorandum of understanding (Septéniber 10, 2007), along with
subsequent amendments, ‘with Toshiba Corporation are hereby ratified.

111 Resolved further; that the: officers of the: Company are, and each hereby is, authorized,
ditected and empowered to take all such actions ds may be necessary or appmpmate 1o carry
aut the purposes of the foregoiiig resolutions.

PHILLIPS0046913
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Adjournment

The'Board agreed to adjoun the meeting at 6:04 pm.
| Respectfully submitfed,

Secretary of June 20; 2008

Approval of Board at meeting of June 20, 2008:

Chairman,

PHILLIPS0046914
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MINUTES OF SPECIAL MEETING OF THE
BOARD OF DIRECTORS OF
MOD SYSTEMS INCORPORATED
A WASHINGTON STATE CORPORATION

July 8, 2008 (continued to July 9, 2008)

A meeting of the Board of Directors of MOD Systems Incorporated (the “Company™) was held on
July 8, 2008 and then continued to July 9, 2008. Directors in attendance, in person or over the phone
included Mark Phillips, Anthony Bay, Kyleen Cane and Kenn Gordon constituting all of the
directors of the Company. David Douglass was also present at the meeting. Mr. Phillips acted as the
Chairman of the meeting and Mr. Gordon served as secretary for the meeting.

Opening of the Meeting

Mr. Phillips called the meeting to order.

Waiver of Notice

The Board agreed to waive the Notice of Meeting.

Minutes of Prior Meetings

A motion was made and seconded to approve the minutes of the June 20, 2008 meeting. The motion
was approved.

Anvthingbox Agreement

WHEREAS, the Board deems it advisable and in the best interests of the Company and its
shareholders to acquire Anythingbox Incorporated (“Anythingbox™) pursuant to which, among other
things, (a) the Company would acquire 100% of Anythingbox stock as stated in the Stock Purchase
Agreement attached hereto as Exhibit A, and (b) the Company would acquire that certain license
agreement between Mark Phillips and Anythingbox attached hereto as Exhibit B, the material
provisions of which have been previously discussed with each member of the Board; and

WHEREAS, to facilitate and enable the consummation of the Proposed Anythingbox Transaction,
Anythingbox and the appropriate officers of the Company have negotiated and prepared a Stock
Purchase Agreement, in substantially the form attached hereto as Exhibit A (the “Agreement”),
NOW, THEREFORE, IT IS HEREBY:

RESOLVED, that the Agreement be and is hereby, authorized, approved and adopted,
and the appropriate officers of the Company are, and any one of them is, hereby
authorized and directed to execute and deliver the Agreement on behalf of the
Company, together with such further changes, revisions or modifications as such
officers of the Company shall deem appropriate, and the execution by any such
officer of the Agreement as so modified will establish conclusively such officer's



2

authority therefore and the approval and ratification by the Board of the document so
executed; and

General Authority

FURTHER RESOLVED, that the officers of the Company are authorized and
directed, in the name and on behalf of the Company, to take all such other actions,
and to cause to be prepared and to execute, deliver, file and perform all other
instruments, documents and certificates as in the judgment of the officers or counsel
to the Company shall be necessary or advisable to carry out the intent of the foregoing
resolutions, and the execution of any such instrument, document or certificate or the
taking of any such action in connection with the foregoing shall conclusively establish
the authority of the officer with respect thereto and the approval and ratification by
the Board of the instrument, document or certificate so executed or the action so
taken; and

FURTHER RESOLVED, that the Board hereby ratifies and confirms any and all
lawful actions taken by any of the appropriate officers of the Company prior to the
date of these resolutions to effect the purposes and intent of the foregoing resolutions.

Adiouniment
The Board agreed to adjourn the meeting.

Respectfully submitted,

Secretary of July _ , 2008

Approval of Board at meeting of July _, 2008:

Chairman
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I MINUTES OF THE MEETING
OF THE BOARD OF DIRECTORS OF

~ MOD SYSTEMS INCORPORATED:
SEPTEMBER 17, 2008

A meeting of the Board of Directors of MOD Systems Incorporated (the “Company™)was held
on September 17, 2008 cammencmg at-approximately 2:10 p.ii i Seattls, Washington. Mark
Phillips, Anthony Bay. G 1 and Kyleen Cane were in attendance by conference
telephoné ifi accorda ¢ 23B.08.200(2) of thie Revised Code of Washington and
pursuant to Article I1, Section 2. 14 of the Company’s Bylaws. Also in attendance by conference.
telephone was Tom Grohman, Steve Winters and William Lin from Lane Powell PC, outside
' legal counsel fo the C npany,. along with David Douglass, the Comtipany’s Viee President an

Seqxeﬁry to the Board. Notice of the ihccﬁng had been waived ‘pursuait .to Atticle H
~ Section 2,10 of the Coinpany’s Bylaws since all members were in attendance without objection.

M. Phillips called the meeting to order and asked Mr. Groh

summary of the Com atty’s ongoing negotiations with the investors ifi- hc C ,rnpany s Series A
Preferred Stock i inancing. Mr. Grohman reviewed for thé Board the proposed agenda items and
resolutions. for the meet ' had been distributed to directors in advance of the meeting

along with copies of each one of the fransaction documents.

AMENDED AND RESTATED ARTICLES OF INCORPORATION

Followiig this discussion, Mr. Grohman presented formal resolutions with repard fo the
proposed amendments to the Company’s Articles of Incotporation. After certain questions and
clarifications with tespect to the resolutions presented, and after motion duly made by Mr. Bay
and seeonded by Mr. Phillips, the following resolutions were unanimously-approved.

WHEREAS: The officers and directors of MOD Systems Incorporated (the “Company”)
have been puirsuing a proposed financing and sirategic relationship with respect 1o the business

plans of the Company; and
WHEREAS: The Board of Directors believes that it would be in the best interest of the

Comipany to amend and restate the Articles bf Tneoxporation in their entirety in order to create a
new seties of stock and to amend and restate the Company’s Bylaws; and now therefore, it is

hereby

RESOLVED; Thatthe Board 'df "D'i’rectors hereby addp1's and approves the Amended and
Restated Asticles .of Incorpor
hereto as Exhibit A, 16 among oth ﬂnngs' (1) mcrease the number of shares of eommen steck
he Company authorized to be issued to 50,000,000, (ii) increase the total number of shares of
preferred stock authorized fo be issued to 11,900,000, ‘of which 11,900,000 shares are to be

123633.00021592295:1
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' shareholder andzlt iy hemby

noes of the

des;gngted as Scnes A Preferrsd Stock and (m) »dwgnate the 'xghts and prefe'

jfthc Vlce Premdent an

Ao-ne of f.hem, may decm nccsssm‘y or #dyisable, and hereby 1
Restated A,rtxcles to the sharcholders of ‘the Com any, whxch app

FURTHER RESOLVED That the Comp;my hcrcby creates a- scnes of prsﬁ:rred stock

.spemﬁ_ed in _the Restated Amcles andiit is hc b

FURTHER RESOLVED: That upon the approval of the Restated Asticles by the
shareholders of the Company, the officers of the Company, or any of them, are hereby authorized
and directed fo execnte and file with the Secretary of State of Washington said Restated Articles
and to take such other action in connection therewith as such officers shall in their diseretion
deem necessary or advisable 1o effectiate said Reéstated Articles.

INCREASE OF STOCK OPTION POOL

avallable for issuance under the Company ‘
between Mr Phﬂlzps Mr Bay and M.
Q;than_

0 ’ Stock Optlo ]
iass regardmg L

unaniﬂibﬁ‘sly appr@y@d-.

WHEREAS: The Company cutrently: maintains: the MOD Systems Incorporated 2005
chk Option Plan (the “Plan’) in order 10 prowde an mccntwe. ko) attract retam and rcward

WHEREAS: The Plan currently has 1,281,688 option shares available for issuance ouf of
the current authorization of 3,000,000 option shares*

order 1o have available an adequate number of shares: under the Plan, the

Board hés deterini ed:lt to be in the best interests of the Company and its sharcholders to
increase: the ‘maximum number gf shares of Common Stock of the Company (the “Cammon

and £ 14 amcnd the Pian in accordance wnth the fqregomg, z_md now therefore 1t is hercby

T23633.0002/1592295.1
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RESOLVED: That Section 4.1 ¢ Plan is hereby amended as follows fo.increase the
maximum aggregate mumber of shares of ck that may be issued under the Plan from
3,000,000 to 5,000,000, subject to adjustment as prov1ded by the Plan:

*4.1  Maximum Number of Shares Issuable. Subject to adjnstment as provided
in Scctxon 4.2, the maximum aggregate number of shares of Stock that may be issued
Plan shall be Five Million (5,000,000) and shall consist of authorized but

uired shates of Stock or any combination thereof. If an outstanding
Optmn for any reason expires or is terminated or canceled or if shares of Stock are
acquired upon the exercise of an Option stbject to &' Company repurchasc ‘option and aie
repurchiased by the Company at the Optionee’s exercise price, the shares of Stock
allocable to the unexercised portion of such Option or such repurchased shares of Stock
shall again be available for issuance under the Plan, However, except -as adjusted
pursuant 10 Section 4.2, i no event shall miore than Five Million (5,000,000) shares of
8Btock be available for issuance pursuant to the exercise of Incentive Stock Options {the

“ISO Share Issuance Limit’)>

FURTHER RESOLVED: That the Board hereby recommends the approval of Section 4,1

of the Plan, as so amended, to the sharcholdets apy, which approval may be by
mtten consent m lieu of meeting, thc record date therefor shall be the date the written consent is

FURTHER RESOLY
shares of Common S subj ae us!m : _t as pmwded by the Plan,
A pursuant to the ’Plan bnngin the tota[ numbez Bf

the full conszderatlo‘ in paym )t
appioved by thie Board pursuas Plan, a ccrnﬁcate :rcpresentmg such shares Icsulﬁng from

such option exercise shall be issued and delivered to the option holder, and such shates shall be
duly authorized, validly issued, fully paid snd non-assessable shares of the Common Stock of the

Company.

LIEBERFARB

Nzxt Mr. Grohman presented formal resolutions with regard to the confirmation of the shares
. shareholders of the Company. After mofion duly made by Mr.
. Phillips, the following resolutions were unatiimously approved,

WHEREAS: On.June 8, 2006 the Board of Director adopted written consent resolutions
whereby it approved the offer and salc to certain accredited investors of up to 1,421,571 shares
of Common Stock ata price of $3.50 per shére;
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WHEREAS: Subsequent fo that authorization, the Company sold an aggregate of
928,571 shares of Company Common Stogk af $3.50 per share to Robert Arnold and ‘Warren

Licberfarb;

WHEREAS: The Board desires to re-affirm the recelpt and adequacy of the consldemtlon
teceived by the Company in connieetion with the sale and issuarice of the Common Stock to Mr
Arnold and Mr. Lieberfarb; and now therefore, it is hereby

- RESOLVED: That the Board of Directors hereby confirms the receipt and a,dequasy of
the consideration received by the Comipany from Mr. Arnold for the Company’s issuance of
857,142 shares of Common Stock to him and the consideration received by the Company from
M. Lieberfarb for the Company’s issuance of 71,429 shares of Comimon Stock to him, and
hereby confirms that the shares of Common Btock issued to Mr, Arnold and Mr, Lieberfarb are
duly authorized, validly issued, fully paid, and non-assessable shares of the Common Stock of
the Company.

EI’Fr.‘I’SIA’I'E £ PLACEMENT OF SERIES A PREFERRED STOCK

Mz, Grohman then provided the Board with a summary of the material terms of the proposed
St@ck Purchase Agreement the Sharehcldcr Agresmznt the nght of Fxrst Rci‘usal and Co-Sale

of the matcnai terms of thc Fmedom of Operatlon Agreement, mcludziig; dcscnptlon - of the
hrmted remedles avaﬂable 1o the Company in the event of a breach by Toshli)a Corporatwn A

Hie i y by Mr. Gordon and scccnded by Mz,
Phﬂhps the followmg resolunons werc wmmmously approved,

RESOLVED That the issuance and salc by the Company of Sencs A Preferred Stock at a
of sach of such shares

a8 « ere I up - terms and condltaons contamcd in the Stock Putchase
Agraemcnt by and amo 'the Company, Toshiba Corporation, NCR. Corporation and Deluxe
Entertainment Services Group Ine, in substantially the form attached hereto as Exhibit B (the
“Stock Purchuse Agreement”) are héreby authorized and spproved in all respects {the “Series 4

Preferred Offering”); and it is hereby

FURTHER RESOLVED: That the Stock Purchase Agreement is hereby approved in
substantially the form attached to these resolutions as Exh:bzt B ‘together with such additions to,
changes in or deletions from the form a8 so hed as the President and Chief Executive
Officer, the Vice President and Chief Financial -Ofﬁcer, and the Vice President and Chief
Operanng Oﬁ' cgr, or any ohe of them, may deem neegssary or advisable (such signing to be

""" oﬂiccr consmers such additions, changes of delétions necessary or
advmable), and 1hat the ident : ief | icer, the Vice President and Chief
Financial Officer, aud the Vice .Presmcnt and Chite e Officer, or any one of them is
hereby anthorized to execute, deliver-and petform on ‘behalf of the Company the Stock Purchase

:Agreement; anid it is hereby
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| FUR'IHER RESOLVED: That the transaction agreements contemplated by the Stock
Purchase Agreement, including, without limitation, the Sharcholder Agreement in substantially
the form attached herefo as Exhibit C, the Right of First Refusal and Co-Sale Agreement
attached hereto as Exhibit D, the Non-Assertion Agreement in ‘substantially the form: attached
hereto as Exhibit E; and the Freedom of Operation Agreement in substantially the form attached
hereto as Exhibit F (collectively, the “Transaction Agreements”) are hereby approved in all
respects, together with soch additions, changes or deletions from the form as so attached as the
President and Chief Executive Officer; the Vice President and Chief Financial Officer; and the
Vice President and -Chief Operatmg Oﬁicer, or any either of them, may deem necessary or
ddvigable (such signing t idence that such officer considers such additions,
chaiiges of deletions necessary of 2 ible), and that the Vice President and Chief Financial
Officer, and the Vice President and Chief Operating Officer, -or either of them is hereby
authorized to excoute, deliver and perform on behalf of the Company the Transaction

Agreements; and it is hereby

FURTHER RESOLVED: That the Board hereby acknowledges and approves the
conversion by Toshiba Corporation and Deluxe Entertainment Services Group Inc. of their
Convertible Promissory Notes into the Company’s Series A Preferred Stock; and it is hereby

FURTHER RESOLVED: That the Company hereby sels aside and zeserves
11,580,812 shares of its Series A Preferred Stock, presently authorized but ynissued, for isstiance
under the Stock Purchase Agreement, which shall include 1,597,333 shares to Toshiba
Cotporation and 399,338 shares to Deluxe Entertainment Services Group Inc. upon the
conversion of their Convertible Promissory Notes; and it is hereby

FURTHER: RESOLVED: That, upon receipt by the Company from each subseriber of the
Tull consideration in payment for the subscribed shares as set foith in the Stock Purchase
Agreement, and upo; rsion by Toshiba Corporation and Deliuxe Entertainment Services
CGroup Ine. of their Convertible Promissory Note, a certificate representing such shares as set
forth in the Stock Purchase Agreement shall be issued and delivered to each subscriber, and such
shares shall be duly autherized, validly issued, fully paid and non-assessable shares of the Series
A Preferred Stock of the Compatiy; and it is hereby

FURTHER, RESOLVED: That the conversion -of the Series A Preferred Stock into
§hates of the Company’s Common Stock pursuant to the terms of the Series A Preferred Stock
and the issuance of Comumon Stock upon such conversion are hereby authorized and approved;
and it is hereby

FURTHER RESOLVED: That the consideration received by the Company in exehange
for the: conversion of the Series A Preferred Stock into the Common Stock s adequate; and it ix
hereby

FURTHER RESOLVED: That up to 11,900,000 shares of the: Company s Common.
Siock {(as adjusted pursuant to the terms of the Séries A Preferted Stock) are hereby reserved Tor
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issuance by the Company upon conversion of the Series A Preferred Stock, from the suthorized
/ but umssued sharés of the Companys Commion Stock; afid it is bereby

FURTHER RESOLVED: That the officers of the Company, Jomtly and geverally; are
herehy authorized and directed on bebalf of the Company, upon conversion of the Series A
Prefcrtcd Stock to issue and deliver, or cause to be issied «and delivered, the shares of the
ck of the Company referred to in regoing resolutions, and :all of said shares

when §6 iSsued , shall be considered fully paid and non-assessable; and it is hereby

FURTHER RESOLVED: That the President and Chisf Executive Officer, the Vice
President and Chief Financial Officer, and the Vice President and Chief Operating Officer of the
Compatty are hereby jointly and sevérally suthorized to take all such steps and do all such acts
and things as they shall deem necessary or advisable to carry out each of the foregoing
resolutions, including without limitation, to proceed with the plans to issue the Series A
Preferred Stock -pursuant to the Stock Purchase Agresment as presented to the Board of
Dirsctots, mcludmg, ‘but not limited to, the making of any and all payments; the execution of any
pecessary or advisable instruments, certificates, affidavits, or other docurments in eonnection
therewith, the signing or endorsement of any chiecks, thc postmg of any bonds, and the payment

of any fees.in such co
verity and ﬁle ali

mstxmncnts, and o do any and
j order to-carry ouf the intent

each hereby Jom‘d;.f ang sevcraﬂy authonzed ami dlr, : te execute, acknnwiedge, venfy,
deliver, file and publish in the name and on behalf of the Company, attested by its Secretary or
otherwise, any and all applications, reports, statements, issuet’s covenants, resolutions, consents
1o service of process, powers of attorney, appointments, designations, waivers of hearing, bonds,
er documents and. instruments as may be required, appropriate or advisable under
, , vs or securities acts of such Jurzsdlcuuns as they may deem necessary,
appmpriiate:éf idvisable for the purpose of registering, qualifying, exempting or permitting the
issnance and sale by the Company of the Series A Preferred Stock; and to mizke any and all
ments of examination, filing, regxstrahon and other fees, costs and expenses and for the
of taking any and all further action which ‘they shall deem necessary or advisable in

bdﬁng fon with any of the foregeing; and it is hereby

PFURTHER RESOLVED: That all actions taken to date by the officérs, emplayees and
other agents of the Company in connection with these resolutions, including but not limited to
fiegotiation of the term sheet for the issuance and sale of the Series A Preferred Stock are hereby

accepted; ratified and approved in all respects.
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CONFIRMATION OF DELUXE WARRANTS

_ Next, Mr. Grohman mtzoduced resoluuons to conﬁrm the watraiits prcwously Jssucd 10 De}uxe

SREAS: On February 12, 2008, the Board of Difectors approved the issuance of,
and the Company issued and delivered, a warrant to Deluxe Entertainment Serviees Group Inc.
(the: “Deluxe Warrani”) entitling such warrant holder to purchase shares: of comi ock or
preferred stock to be issued in the Company s next equity financing equal to $200,000 divided
by the-applicable purchase price at such equity financing;

WHEREAS: The Series A Preferred Offering qualifies as & Triggering Financing, as
such term is defined in the Deluxe ‘Warrant, -and the Board desires to confirm the number of
* Beries A Preferred Stock subjéct fo the Deluxe Warrant; and it is hereby

RESOLVED Thet the, numbsr ef Wartant gtock subjest to the Deluxe Warrant shall be

of the Deluxe Warrant shall be $3 1302 the per sharc purchase pnoc of ihe Serles A Prcferred
Stock in the Series A Prefeired Offering;

- FURTHER RESOLVED: That the officers of the Company are hersby authorized to
{ ‘make such amendments fo the Dalixe Warrant as I:hey deem niecessary or desirablé to reflect the

mumber of shares of Warrant Stock. and P
amended Deluxe Warrant to the warrant holder; and itis hereby

2

FURTHER RESOLVED: That 63,894 shares of the Company’s Series A Prefcrred Stock
are hereby reserved for issuance upon the exercise of the Deluxe Warrant from the authorized
‘but unissued shares of the Company’s Series A Pieferred Stock and that the Cox
reserves and sets eside a sufficient number of shares of the Company’s Commoen Stock for
issuance by the Company upon conversion vf the Series A Prefe ok pursvant to the terng
of fhie Restated Articles, from the authorized but unissued shates of the Company's Cominen

Stock; and it is hereby

FUR’I‘HER RESOLVED: That the officets of the Company, jointly and severally, are
hereby authotized and directed on behalf of the Company to: (i) upen exercise. of the Deluxe
Warrant, to issue and deliver, or caise to be issued and delivered, the shaves of the Series A
Preferred Stock referred to in the foregoing resolutions; and all of said shares when so issued,
shall be considered duly authorized, fully paid and non-assessable and (if) upon the conversion
of such Series A Preferred Stock, o issue and deliver, or cause to be issued and delivered, the -
shares of the Conimon Stock of the Company referred to in the foregoing resolutions, and all of
said shares when so issued, shall be considered duly authorized, fully paid and non-assessable,
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CONTENT LICENSE AGREEMENTS AND WARRANTS

Next, Mr. Grohman presented formal resolutions with regard to the proposed content licepse
agreements with Warper Bros. Digital Distribution and Paramount Pictures Corporation. A
diseussion among the members of the Board then ensued regarding the status of the negotiations
with the content providers. After certain questions and clarifications with fespect to the
resolutions presented, and after motion duly made by Mr, Bay and seconded by Mr. Cane, the
following resolutions were unanimously approved. .

RESOLVED: That the President and Chief Exccutive Officer, the Vice President and
Chief Financial Officer, and the Vice President and Chief Operating Officer of the Company are
hexeby jointly and severally authorized and directed to negotiate the terms of and - into a
Download 1o Own and Video on Demand License Agreement (“Pammomt Agreement”) with
Paramount Pictures Corporanon on behalf of the Company; and it-is hereby -

FURTHER RESOLVED; TIhat the President and Chief Executive Dfficer, the Vice
President and Chief Financial Officer, and the Vice President and Chief Operating Officer of the
Company are hereby jointly and severally authotized and directed to negotiate the terras of and
enter into a Video on Demand, Blectronic Sell Through and Manufacturing On Demand
Distriibution License Agreement (“WB Agreement”y with Warner Bros. Digital Blstrxbu‘ i6f, 4
division of Warner Bros: Home Entertamment Inc. (“WB”) on behalf of the Company; and i

hersby

¢ o FUR’I’HER RESOLVED Th_at the— fPresident’ .and Ehiéf-fExecu’tiye Ofﬁcen fhe Vi,c.e

of the. Company, te negotlaic exccutc and dekver, and chuse thc Company 10. perfotm“ihe
Paramount Agreement and the WB Agrecment and all other documcnts or agreements contemplated

thcrem of r@lated theteto in the form approvad __y~ the Presxde

'- togeihcr wnth such changes thercm and add1tmns thereio as such oiﬁcer, int hxs sole.j.. gmcnt may
approve (his execution thereof being deemed conclusive evidence of approval of the firal form
thereof by such officer and by the Board of Directors), and it is hereby

FURTHER RESOLVED: ‘That the officers of the Company are hereby authorized fo
issue, ot behalf of the Company, warrasits to purchase 1ip to an aggregate of 500,000 shares of
the Company*s Common Stock (“Content License Warrants™) s cogsideration forany content
licenss agreements to which the Company is a party; and it is hereby

FURTHER RESOLVYED: That 500,000 shares of the Compatiy’s Common Stock are
hcrcby reserved for 1ssuance upon the sxercise of' the Contem‘. Lmense Walrants; from the

FURTHER RESOLVED: That issuahce of a watrant to WB in connection with the WR
Agreement granting the right to purchase up to an aggregate of 123,052 shares (inclusive in the
((g;_;- 500,000 share authorization set forth above) of the Company’s Common Stock, which shall bave
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an exercise price of $3.1302, subject to adjustments set forth therein, and a ten year ferm are
hereby ratified, adopted, authorized and approved, and the officers of the Company or any of

ereby authorized and di it :ar_ld in the name of the Company, to execute,
deliver, and perform all of the Company’s obligations: undet the warrant with such changes as the
executing officer of the Company in ‘his sole Judgment may approve {his exccuhon thereof being

deemed conclusive evidence of such approval); and it is hereby

RESOLVED FURTHER: That all actions taken to date by the officers, employess and
other agents of the Copapany in connection with these Tesolutions, including but not limited
negotiation of the Paramount Agreement and the WB Agreement are hereby accc:pted ratified

and approved in the entirety.

APPROVAL OF SUB-SUBLEASE,

Mr. Douglass then déscribed for the Board the material terms of the Sub-Sublease with The
Professional Basketball Club, TLC, including the payment terms and the length of the proposed
sublesse, Mz, Grohman then introdiced the following resolutions which, after motion duly made
by Mr. Phillips snd seconded by Mr. Bay, were unenimously approved.

WHEREAS: The Board deems it to be in the Company’s best interest to enter into.a Sub-
Sublease Agreement (“SubeSublease”) with The Professional Basketball Club, LLC (the
"y for approximately 22,022 rentable square feet on the . (10th) floor .of fhe
ngton Mutual Tower located at 1201 Third Avenue, Seattle, King County, Washington,
2, ‘nbleasc to commenae ; daie noi eaﬂu:r than Octobe 2’0’ 8 and not Iater

Lease and thc Ma - Sublease attached to the Sub-Bublease prcsented at the meetmg as:
Exbibit G; and it-is hereby

rent of $42 208 83 unt11 the tenmnanon of the tenn on Deccmbcr 3::1 201 0;

FURTHER RESOLVED That the appropuatf: ofﬁoﬁrs of th;a Com an_y are, and any one
of them is, hereby authorized and «

negotiate, exepute, and deliver, and cay se
all other docurnents ot agreements €

her- sole Judgment may appmv -(hxs or her excr:uﬁon th sreof b mg deemed concluswe ewdencc of
approval of the final form thereof by such officer and by the Board of Directors).
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CONFLICT OF INTEREST TRANSACTION WITH MARK E. PHILLIPS

At the request of Mr. Grohman, Mr. Winters provided the members of the Board with a summiary
of the:materldl terms of the proposed interested parly fransactions with Mr Phllhps mcludmg a
,ary of the payment tenns and the mdemmty pmv;sxons of thc 1:

apprgxunaiely 3 35 p m.

The meeting reconvened at approximately 4:00 p.m. for the purposes of cons1dcrm,g thc conﬂ;lct
of interest transactions with M. Phillips and Mr. Gordon by the two qualified direetors, Mr. Bay
and Ms. Cane. Participating in the reconivened portion of the meeting were M, Bay, Mr. Can,
M. Douglass, Mr. Grohman, Mr. Winters and Mr. Lin. Mr. Bay raised, and Mr, Wmters
answered, a number of questions regarding the vaiious intellectual pmp;erty -agrcﬁmems,.
including the structure. of the trangactions with Mr. Phillips. Followi
M. Grohiman presemed formal resolutions with regard fo the propesed tr _
Company and Mr:. Phillips. Afier -certain questions and clarifications with respect to the
resolutions presented, and after motion duly made by Mr. Bay and seconded by Ms. Cang, the
following resolutions werc approved by the qualified directors of the Company..

WHEAS Mark E Phﬂhps, the Premdent Chtef Ierc tive: Officer, Chief Technology
p lusive rights to certain inventions,

1D
e technology and other miellectual property that is cumsnﬂy used by, licensed to, or useful to the
¢ Company (the “Phillips IP");

: WHEREAS: The Board had piévicusly -discussed and approved at its July 9, 2008
! mccnng the Company’s gcqmsmon of thc Phﬂhps IP by acqumng IOQ% ei‘ the: stock of

license agreement between Mark Phillips and Ihe Company for certam Phﬂhps IP

‘WHEREAS: The Company’s Series A Preferred Stock Purchase Agreement requites the
gnment certain Phillips TP and by license :certain other Phillips TP:as a
ssuance and sale of the Series A Preferred Stock pursvant to that Stack

: Purchaée Agreement;

contribute to the Company his.
interest . » the terms of a Contiibiition.
Agreement. and Ass;gmnent and Gmntback License Apreement presented at the meeﬁng as
Exhibit H (collectively, the “IP. Contribution Agreemenis”) and fo license certain other Phillips 1P
to the Company pursuant to the terms f a Contribution and License Agreement and License
Agreement presented at the meeting a5 Exhibit 1 {collectively, the “IP Licerse Agreements”).(the
Contribution and Assignment Agreements and the Contribution and License Agreements
collectively as the “Phillips Transaction Docurnenss” and the transactions contemplated therein,
collectively as the “Phillips Transaction”);

WHEREAS: Mark Phillips has agreed
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thlhps P pursuant to the terms of the IP Conmbunen Agraements and the [P Lxcé,nsé Agréements
the material provisions of which have been previously discussed with each inember of the Board;

‘WHEREAS: Because Xenn Gordon is an employee and officer of the Company, he is
playing no part, direcfly or indirestly, in the dehberations or vote by the Board. concetning the

Phﬂhps Transaction; it is hereby

RESOLVED: That because Matk Phillips is a director and officer of the Company, the

proposed acquisitmn by ﬁw Company [ A.hc Phﬂhps IP constmxtes 4 “dlrcctor s conﬂxctmg interest

- ledges

that approvai by the dxrcctors of the Company (exciuding thai of Mr thl,llps and Mr Gordon) to

these resolutions as it relales to the Phillips Transaction is being given only after disclosure of the

existence of the nature of the conflicting interest congerning M. Phiflips and the employient
relationship between the Comparny and Mr. Gordon; and it is hiereby

.and the remaunng :dlrectors, Mr Anﬁlony Bay and M.s Kyieen Cane, Qonsmu
directors,™ as such term is defined in RCW 23B.08.720(4), and are at least two in. m
approval o . of the Phillips Transactions has been effected in accordance with RCW

23B,08.720; and itis hercby

FURTHER RESOLVED: That the qualified directois of the Compry have considered the
financial and steatepic benefits to the Company of entering into the Series A Preferred Stock
Purchase Agreemeit and all the sgreements and transactions contemplated theiein, mcludmg the
Phillips Transaction and the Phillips Transaction Documents, and believes they are in the best
interest of the Company atid shareholders holding qualified shares notwithstanding the conflict of
interest and the dilution to existing Compgmy shareholders; and it is hereby

FURTHER RESOLVED: That the qual'ﬁed dlrectors of the Board Of Di clors hemby

tackhe as. e ule.s and agreements attache,d thercto
and gnntem' la thcreby, togethcr thh such _modxﬁcahons or amendments 1o the IF Contribution
Agreementsas the Vice President and Chief Financial Officer shall approve, and it is hereby

FURTHER RESOLVED: That the qualified directors of ‘the Board of Directors hereby
approve the issuance of 11,401,196 shares of the Company’s common stock, having an agreed value
of Thirty-Eight Million Ning hindred thousand Dollars ($38,900,000) in the agpregate (the “Equity
Payment”) to M. Phillips, and that, upon reccipt by the Company of the IP Contribution
Apreements which tepresent the full consideration in payment for the shares, a certificate
representing such shares shall be issued and delivered to Mr, Phillips, and such shares shall be

St

Il
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duly authorized, validly issued, fully paid and non—assessable shares of the Common Stock of the
Company; and it i§ hereby

FURTHER RESOLVED: That the qualified directors of the Board of Directors hereby
approve the teris of the IP License Agreements between Phillips and the Company in substantially

the form attached hereto as Exhibit I including the payment of rayalties of up to-$5,000,000 over.a
four year from the date te of the License Agreement pursuant 1o the payment schedule set forth

in the IP License Agreements; and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby
authorized and empowered, in the name and on behalf of the Company, to negotiate, execute, and
delivet, and cause the Company to perform the Phillips Transaclion Documents and all other
doeuments or agteements contemplated therein or related thereto, in the form approved by the Vice
President and. Chief Financial Officer, together with such changes theréin and additions thereto as
the Vice President and -Chief Financial Officer, in his sole judgment, may approve (his exeeution
thereof being deemed conclusive evidence of approval of the final Torm thereof by such officer and
by the Board of Direetors), and it is hereby

'THER RESOLVED: That the-Vice President and Chief Financial Officer is hereby
authotized a:nd empowered in the name and on behalf of the Company 1o do all other- 1hmgs and
acts, to execute and deliver all other instruments, documents, -schedules, exhibits, and ci fes

or advisable in order o carry out and comply with the purposes and intent of the fo gomg
¢ resolutions; and that all acts and deeds of such officer which are consistent with the purposes and
intent of these resolutions be and they are hereby, in all respects, approved, ratified, confirmed and

adopted as the aets and deeds of the Company.

MARK PHILLIPS EMPLOYMENT AGREEMENT

Next, Mr. Grohman described for the qualified’ directots the material terms of the employment
agreement with Mark Phillips. After cerfain questions and clarifications with -respect to ‘the
employment agreement, and after motion duly made by Mr, Bay and seconded by Ms, Cane, the
followitg resolutions wers approved by the qualified directors of the Company.

, RESOLVED: That the qualified directors of thie Company hereby authonzc and approve
the Employment Agreement between the Company and Mark E. ips (“Employment
Agreement”) in substantially the form attached hereto as Exhibit J, generally providing for a
salary of $500,000 per year and severance consisting of twe years upon tetmina 2r certair
circumstances as deseribed in the Employment Agreement, and certain other benefits a

described therein; and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer :or the

Vice President and Chief Opcraung Officer of the Company is hereby aiithorized and directed,
for-and in the name of and on behalf of the Company, to execute, deliver and petform on behalf

{K - of the Company the Employment Agreement with Mr. Phillips and to take any and all other steps
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and to do any and ail other thmgs whxch he may deem necessary or advisable in order 1o

KENN GORDON LOAN

Next, Mr, Douglass. described for the qualified directors the matérial ter ns of the shott-term loan
,prov:ded by M, Gozdon to the Campany Aﬂer motion duly made by Mr Bay and seconded b_y

RESOLVED: That the qualified directors of the Company hereby authorize and approve thie
terms: of the short-term loan by Kenn Gordon to the Company in the principal amount of
$110,000 bearing interest at Prime + 1% and subject to 4 1% loan fee;

FURTHER RESOLVED: That the Vice President and Chief Financial Officer of the
Comipany is hereby authorized and directed; for and in the name of and on behalf of the
Company, fo execute and deliver any loan Agresments to Mr. Gordon and to take any and all
steps and to do any-and all other things which he may deem necessary or advisable in order

fo effectuate the purpose of the foregoing resofution,

RESOLVED:; That the Vice President anid Chief Financial Officer of the Company is herchy
authorized and directed, in the name of and oh behalf of the Company, to execute and deliver any
and all certificates, agreements. and other documents and‘take any and all other steps and do any-and

aﬂ ether ihmgs w}nch he deem necessary or advlsable, ing without limitation the placing of
m order to effectuate the purposc of

h;m of any suah ce;mﬁcates, agreaments and other documents dhall conqumvely establish 1 ""."_.
authorily of such officer therefor

There beirigno further business, the meeting was adjourned.

DATED this 17th day of September 2008,

Matk E... -.hﬂhps _
Chairman of the Board , Secretary to the Bﬂard
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EXHIBIT “G”






MINUTES OF THE MEETING
OF THE BOARD OF DIRECTORS OF

MOD SYSTEMS INCORPORATED
SEPTEMBER 24, 2008

A meeting of the Board of Directors of MOD Systems Incorporated (the “Company”) was held
on September 24, 2008 commencing at approximately 12:50 p.m. in Seattle, Washington. Mark
Phillips, Anthony Bay, Kenn Gordon and Kyleen Cane were in attendance by conference
telephone in accordance with Section 23B.08.200(2) of the Revised Code of Washington and
pursuant to Article II, Section 2.14 of the Company’s Bylaws. Also in attendance by conference
telephone was Tom Grohman, Steve Winters and William Lin from Lane Powell PC, outside
legal counsel to the Company, along with David Douglass, the Company’s Vice President and
Chief Financial Officer. Mr. Phillips acted as Chairman of the Board and Mr. Grohman acted as
Secretary to the Board. Notice of the meeting had been waived pursuant to Article II,
Section 2.10 of the Company’s Bylaws since all members were in attendance without objection.

Mr. Phillips called the meeting to order and asked Mr. Grohman to provide the Board with an
overview of the agenda for the meeting. Mr. Grohman reviewed for the Board the matters
approved by the Board at its meeting on September 17, 2008 and the desire to have the Board re-
confirm their prior approval due to certain revisions that had been made to the previously
approved documents during the past week. Mr. Grohman also reviewed for the Board the
proposed agenda items and resolutions for the meeting, which had been distributed to directors in
advance of the meeting along with copies of each of the proposed agreements.

AMENDED AND RESTATED ARTICLES OF INCORPORATION

Mr. Grohman then described for the Board the revisions made to the Company’s Amended and
Restated Articles of Incorporation since the date of the Board’s last meeting on September 17.
Mr. Bay asked a number of questions regarding the proposed amendments to the: Amended and
Restated Articles of Incorporation, which were answered by Mr. Grohman to Mr. Bay’s
satisfaction. After motion duly made by Mr. Bay and seconded by Mr. Gordon, the following
resolutions were unanimously approved.

WHEREAS: The Board of Directors at its special meeting of the Board on September
17, 2008 adopted and approved amendments to the Company’s Amended and Restated Articles
of Incorporation in connection with the proposed offer and sale by the Company of Series A

Preferred Stock;

WHEREAS: Subsequent to that meeting, the Company engaged in further discussions
regarding the amendments to the Amended and Restated Articles of Incorporation in connection
with its discussions with the investors in the Series A Preferred Stock financing;
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WHEREAS: The Board of Directors have reviewed the changes made to the previously
approved form of Amended and Restated Articles of Incorporation and desire to re-confirm its
prior approval; now therefore be it

RESOLVED: That the Board of Directors hereby adopts and approves the Amended and
Restated Articles of Incorporation, substantially in the form presented at the meeting and
attached hereto as Exhibit A (the “Restated Articles”), to among other things: (i) increase the
number of shares of common stock of the Company authorized to be issued to 50,000,000, (ii)
increase the total number of shares of preferred stock authorized to be issued to 11,900,000, of
which 11,900,000 shares are to be designated as Series A Preferred Stock, and (iii) designate the
rights and preferences of the Series A Preferred Stock, including conversion rights, and together
with such additions, changes or deletions from the form as so attached as the President and Chief
Executive Officer, the Vice President and Chief Financial Officer, and the Vice President and
Chief Operating Officer, or any one of them, may deem necessary or advisable, and hereby
recommends the approval of the Restated Articles to the shareholders of the Company, which
approval may be by written consent in lieu of meeting, the record date therefor shall be the date
the written consent is sent to the shareholders; and it is hereby

FURTHER RESOLVED: That the Company hereby creates a series of preferred stock
designated as Series A Preferred Stock consisting of up to 11,900,000 shares (the “Series A
Preferred Stock”), of which the preferences and relative, participating, optional and other special
rights, and the qualifications, limitations or restrictions on such preferences and rights shall be as
specified in the Restated Articles; and it is hereby

FURTHER RESOLVED: That upon the approval of the Restated Articles by the
shareholders of the Company, the officers of the Company, or any of them, are hereby authorized
and directed to execute and file with the Secretary of State of Washington said Restated Articles
and to take such other action in connection therewith as such officers shall in their discretion
deem necessary or advisable to effectuate said Restated Articles.

PRIVATE PLACEMENT OF SERIES A PREFERRED STOCK

Next, Mr. Grohman described for the Board the changes to the Series A Preferred Stock offering
documents that were made subsequent to the Board’s approval on September 17, 2008, including
a requirement for the Company to obtain a second studio content license as a new condition to
closing. A discussion among the Board members then ensued regarding the timing of the
transaction and the ongoing negotiations with Paramount Pictures Corporation regarding the
second studio content license. After motion duly made by Mr. Gordon and seconded by Mr.
Phillips, the following resolutions were unanimously approved.

WHEREAS: The Board of Directors at its special meeting of the Board on September
17, 2008 approved the issuance and sale by the Company of Series A Preferred Stock at a price
of $3.1302 per share and approved the form of Stock Purchase Agreement by and among the
Company, Toshiba Corporation, NCR Corporation and Deluxe Entertainment Services Group
Inc. (the “Sfock Purchase Agreement”’), the Shareholder Agreement, the Right of First Refusal
and Co-Sale Agreement, the Non-Assertion Agreement, and the Freedom of Operation
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Agreement (collectively with the Stock Purchase Agreement, the “Series A Transaction
Documents”),

WHEREAS: The President and Chief Executive Officer, the Vice President and Chief
Financial Officer, and the Vice President and Chief Operating Officer and the Company’s legal
counsel have negotiated and finalized the terms of the Series A Transaction Documents, copies of
which have been re-distributed to the Board;

WHEREAS: The material revisions to the Series A Transaction Documents have been
described to the Board and the Board desires to confirm its prior approval of the Series A
Transaction Documents, notwithstanding the revisions that have been negotiated and made by
the President and Chief Executive Officer, the Vice President and Chief Financial Officer, and
the Vice President and Chief Operating Officer and the Company’s legal counsel; now therefore

be it

RESOLVED: That the Stock Purchase Agreement in the form presented at the meeting
and attached as Exhibit B, the Shareholders Agreement in the form presented at the meeting and
attached as Exhibit C, Right of First Refusal and Co-Sale Agreement in the form presented at
the meeting and attached as Exhibit D, the Non-Assertion Agreement in the form presented at
the meeting and attached as Exhibit E, and the Freedom of Operation Agreement in the form
presented at the meeting and attached as Exhibit F, are each hereby authorized and approved in
all respects, together with such additions to, changes in or deletions from the forms as so
presented as the President and Chief Executive Officer, the Vice President and Chief Financial
Officer, and the Vice President and Chief Operating Officer, or any one of them, may deem
necessary or advisable (such signing to be conclusive evidence that such officer considers such
additions, changes or deletions necessary or advisable), and that the President and Chief
Executive Officer, the Vice President and Chief Financial Officer, and the Vice President and
Chief Operating Officer, or any one of them is hereby authorized to execute, deliver and perform
on behalf of the Company the Series A Transaction Documents; and it is hereby

FURTHER RESOLVED: That the President and Chief Executive Officer, the Vice
President and Chief Financial Officer, and the Vice President and Chief Operating Officer of the
Company are hereby jointly and severally authorized to take all such steps and do all such acts
and things as they shall deem necessary or advisable to carry out the foregoing resolution,
including without limitation, to proceed with the plans to issue the Series A Preferred Stock
pursuant to the Stock Purchase Agreement as presented to the Board of Directors, including, but
not limited to, the making of any and all payments, the execution of any necessary or advisable
instruments, certificates, affidavits, or other documents in connection therewith, the signing or
endorsement of any checks, the posting of any bonds, and the payment of any fees in such
connection, and from time to time to take any and all action to make, execute, verify and file all
applications, certificates, documents, or other instruments, and to do any and all acts which they
shall deem necessary, advisable or appropriate in order to carry out the intent and purpose of any
and all of the foregoing resolutions.
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INFORMATION RIGHTS AGREEMENT

Mr. Grohman then described for the Board the terms of a proposed information rights agreement
between the Company and the founding shareholders of the Company, which entitles such
shareholders to certain financial information and reports regarding the Company. After motion
duly made by Ms. Cane and seconded by Mr. Gordon, the following resolutions were

unanimously approved.

RESOLVED: That Board of Directors hereby approve the Information Rights Agreement
between the Company and its founding shareholders, Mark Phillips and Anthony Bay, substantially
in the form presented at the meeting and attached as Exhibit J, pursuant to which Mr. Phillips and
Mr. Bay will be entitled to certain financial information and other reports regarding the Company,

and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby
authorized and empowered, in the name and on behalf of the Company, to execute and deliver the
Information Rights Agreement in the form approved, together with such changes therein and
additions thereto as the Vice President and Chief Financial Officer, in his sole judgment, may
approve (his execution thereof being deemed conclusive evidence of approval of the final form
thereof by such officer and by the Board of Directors).

At this point, Mark Phillips and Kenn Gordon exited the meeting.

CONFLICT OF INTEREST TRANSACTION WITH MARK E. PHILLIPS

At the request of Mr. Grohman, Mr. Winters described for Ms. Cane and Mr. Bay, the qualified
directors, the revised structure of the transaction with Mr. Phillips that was previously approved
by the qualified directors. Mr. Winters also noted for the qualified directors that the payment
terms previously approved by the qualified directors on September 17, 2008 remained the same.
Mr. Bay then asked several questions of Mr. Winters regarding the revised structure and Mr.
Winters answered the questions to Mr. Bay’s satisfaction. After motion duly made by Mr. Bay
and seconded by Ms. Cane, the following resolutions were approved by the qualified directors of
the Company’s Board of Directors.

WHEREAS: The qualified directors of the Board of Directors at its special meeting of
the Board on September 17, 2008 approved of certain interested party transactions between the
Company and Mark E. Phillips, including a Contribution and Assignment Agreement, an
Assignment and Grantback License Agreement, a Contribution and License Agreement, and a
License Agreement (collectively, the “IP Agreements™);

WHEREAS: Subsequent to that meeting, the Company and Mark E. Phillips engaged in
further discussions regarding the terms of the IP Agreements and made changes thereto,
including removal of the grantback license to Mr. Phillips with respect to the intellectual

property assigned to the Company;
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WHEREAS: Under the revised structure, Mark E. Phillips has agreed to contribute, assign
and deliver to the Company his right, title and interest in and to certain of the intellectual property
and technology pursuant to the terms of a Subscription and Contribution Agreement presented
substantially in the form presented at the meeting and attached as Exhibit G (the “Subscription
and Contribution Agreement’) and to exclusively license to the Company certain patent
applications and related software technology to the Company pursuant to the terms of a License
Agreement substantially in the form presented at the meeting and attached as Exhibit H (the
“License Agreement”) (the Subscription and Contribution Agreements and the License Agreement
collectively as the “Phillips Transaction Documents” and the transactions contemplated therein,
collectively as the “Phillips Transaction™),

WHEREAS: Mark Phillips has provided the Board with the required disclosure of his
conflicting interest in the proposed transaction as required under RCW 23B.08.700(4) and the
qualified directors of the Board deem it advisable and in the best interest of the Company and its
shareholders to acquire the intellectual property pursuant to the terms of the Phillips Transaction

Documents;

WHEREAS: Because Kenn Gordon is an employee and officer of the Company, he is
playing no part, directly or indirectly, in the deliberations or vote by the Board concerning the

Phillips Transaction; it is hereby

WHEREAS: The qualified directors of the Board of Directors have reviewed the
changes made to the previously approved transaction structure and forms of IP Agreements and
desire to re-confirm their prior approval of the interested party transaction with Mark E. Phillips;

now therefore be it

RESOLVED: That because Mark Phillips is a director and officer of the Company, the
proposed acquisition by the Company of the Phillips IP constitutes a “director’s conflicting interest
transaction,” as such term is defined in RCW 23B.08.700(2) and the Board hereby acknowledges
that approval by the directors of the Company (excluding that of Mr. Phillips and Mr. Gordon) to
these resolutions as it relates to the Phillips Transaction is being given only after disclosure of the
existence of the nature of the conflicting interest concerning Mr. Phillips and the employment
relationship between the Company and Mr. Gordon; and it is hereby

FURTHER RESOLVED: That because Mr. Phillips and Mr. Gordon are playing no part,
directly or indirectly, in the deliberations or vote by the Board concerning the Phillips Transaction
and the remaining directors, Mr. Anthony Bay and Ms. Kyleen Cane, constitute “qualified
directors,” as such term is defined in RCW 23B.08.720(4), and are at least two in number, the
approval of each of the Phillips Transactions has been effected in accordance with RCW

23B.08.720; and it is hereby

FURTHER RESOLVED: That the qualified directors of the Company have considered the
financial and strategic benefits to the Company of entering into the Series A Preferred Stock
Purchase Agreement and all the agreements and transactions contemplated therein, including the
Phillips Transaction and the Phillips Transaction Documents, and believes they are in the best
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interest of the Company and shareholders holding qualified shares notwithstanding the conflict of
interest and the dilution to existing Company shareholders; and it is hereby

FURTHER RESOLVED: That the qualified directors of the Board of Directors hereby
approve the acquisition of the intellectual property from Mr. Phillips in all respects, and the form,
terms, and provisions of the Subscription and Contribution Agreement by and among Mark Phillips
and the Company in substantially the form presented at the meeting, including all exhibits and
schedules and agreements attached thereto and contemplated thereby, together with such
modifications or amendments to the Subscription and Contribution Agreement as the Vice President

and Chief Financial Officer shall approve, and it is hereby

FURTHER RESOLVED: That in connection with the Subscription and Contribution
Agreement, the qualified directors of the Board of Directors hereby re-affirms its prior approval of
the issuance of 11,401,196 shares of the Company’s common stock, having an agreed value of
Thirty-Eight Million Nine hundred thousand Dollars ($38,900,000) in the aggregate (the “Equity
Payment”) to Mr. Phillips, and that, upon receipt by the Company of the Subscription and
Contribution Agreement which represent the full consideration in payment for the shares, a
certificate representing such shares shall be issued and delivered to Mr. Phillips, and such shares
shall be duly authorized, validly issued, fully paid and non-assessable shares of the Common

Stock of the Company; and it is hereby

FURTHER RESOLVED: That the qualified directors of the Board of Directors hereby
approve the terms of the License Agreement between Phillips and the Company in substantially the
form presented at the meeting including the payment of royalties of up to $5,000,000 over a four
year period from the date of the License Agreement pursuant to the payment schedule set forth in
the License Agreements; and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby
authorized and empowered, in the name and on behalf of the Company, to negotiate, execute, and
deliver, and cause the Company to perform the Phillips Transaction Documents and all other
documents or agreements contemplated therein or related thereto, in the form approved by the Vice
President and Chief Financial Officer, together with such changes therein and additions thereto as
the Vice President and Chief Financial Officer, in his sole judgment, may approve (his execution
thereof being deemed conclusive evidence of approval of the final form thereof by such officer and

by the Board of Directors), and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby
authorized and empowered, in the name and on behalf of the Company to do all other things and
acts, to execute and deliver all other instruments, documents, schedules, exhibits, and certificates
and to pay all costs, fees and taxes as the officer, in his sole judgment, may deem necessary, proper
or advisable in order to carry out and comply with the purposes and intent of the foregoing
resolutions; and that all acts and deeds of such officer which are consistent with the purposes and
intent of these resolutions be and they are hereby, in all respects, approved, ratified, confirmed and
adopted as the acts and deeds of the Company.
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MARK PHILLIPS EMPLOYMENT AGREEMENT

Next, Mr. Grohman and Mr. Douglas summarized for the qualified directors the changes made to
the previously approved Employment Agreement with Mr. Phillips. A discussion between Mr.
Bay and Mr. Douglas then ensued regarding the details of the changes to Mr. Phillips’
employment agreement. After motion duly made by Mr. Bay and seconded by Ms. Cane, the
following resolutions were unanimously approved.

WHEREAS: The qualified directors of the Board of Directors at its special meeting of
the Board on September 17, 2008 approved of a form of employment agreement with the Mark

E. Phillips;

WHEREAS: Subsequent to that meeting, the Company and Mark E. Phillips engaged in
further discussions regarding the terms of the employment agreement and made changes thereto;

WHEREAS: The qualified directors of the Board of Directors have reviewed the
changes made to the previously approved form of employment agreement and desire to re-
confirm their prior approval; now therefore be it

RESOLVED: That the qualified directors of the Company hereby authorize and approve
the Employment Agreement between the Company and Mark E. Phillips substantially in the form
presented at the meeting and attached as Exhibit I (“Employment Agreement’), generally
providing for a salary of $500,000 per year and severance consisting of two years upon
termination under certain circumstances as described in the Employment Agreement, and certain

other benefits as described therein; and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer or the
Vice President and Chief Operating Officer of the Company is hereby authorized and directed,
for and in the name of and on behalf of the Company, to execute, deliver and perform on behalf
of the Company the Employment Agreement with Mr. Phillips and to take any and all other steps
and to do any and all other things which he may deem necessary or advisable in order to
effectuate the purpose of the foregoing resolution.

GENERAL

RESOLVED: That the Vice President and Chief Financial Officer of the Company is hereby
authorized and directed, in the name of and on behalf of the Company, to execute and deliver any
and all certificates, agreements and other documents and take any and all other steps and do any and
all other things which he deem necessary or advisable, including without limitation the placing of
the Company's corporate seal on any documents or certificates, in order to effectuate the purpose of
the foregoing resolutions, and the performance of any such acts and the execution and delivery by
him of any such certificates, agreements and other documents shall conclusively establish the

authority of such officer therefor.
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There being no further business, the meeting was adjourned.

DATED this 24th day of September 2008.

sk Py //LM CA/Z_,_»

Mark E. Phillips Thomas F. Grohman
Chairman of the Board Secretary to the Board
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MOD SYSTEMS INCORPORATED

Written Consent for
Shareholder Action
in Lieu of Special Meeting

The undersigned shareholders of MOD Systems Incorporated., a Washington corporation (the
“Company”), by this instrument in lieu of a special meeting, hereby consent to the adoption of
the following resolutions and hereby waive any notices required by law, all in accordance with
Section 23B.07.040 of the Washington Business Corporation Act. The following resolutions
will be effective on the date on which (i) this Consent (or counterparts) signed by sufficient
shareholders entitled to vote on the following actions are in the possession of this Company and
(ii) notice of the taking of such actions by non-unanimous consent has been sent to
non-consenting shareholders in accordance with the Company’s articles of incorporation.

AMENDED AND RESTATED ARTICLES OF INCORPORATION

RESOLVED: That pursuant to the recommendation by the Board of Directors, the
Amended and Restated Articles of Incorporation (the “Restated Articles”), substantially in the
form attached hereto as Exhibit A, to among other things: (i) increase the number of shares of
common stock of the Company authorized to be issued to 50,000,000, (ii) increase the total
number of shares of preferred stock authorized to be issued to 11,900,000, of which 11,900,000
shares are to be designated as Series A Preferred Stock, and (iii) designate the rights and
preferences of the Series A Preferred Stock, including conversion rights, and together with such
additions, changes or deletions from the form as so attached as the President and Chief Executive
Officer, the Vice President and Chief Financial Officer, and the Vice President and Chief
Operating Officer, or any one of them, may deem necessary or advisable, is hereby adopted and
approved; and it is hereby

INCREASE OF STOCK OPTION POOL

WHEREAS: The Company currently maintains the MOD Systems Incorporated 20035
Stock Option Plan (the “Plan™) in order to provide an incentive to attract, retain and reward
eligible personnel performing services for the Company and to motivate such persons to
contribute to the growth and profitability of the Company; and

WHEREAS: The Plan currently has 1,281,688 option shares available for issuance out of
the current authorization of 3,000,000 option shares;

WHEREAS: In order to have available an adequate number of shares under the Plan, the
Board had determined it to be in the best interests of the Company and its shareholders to
increase the maximum number of shares of Common Stock of the Company (the “Common
Stock”) that may be issued under the Plan and reserve such shares for issuance under the Plan
and to amend the Plan in accordance with the foregoing; and now therefore, it is hereby
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RESOLVED: That based upon the recommendation by the Board of Directors, Section
4.1 of the Plan is hereby amended as follows to increase the maximum aggregate number of
shares of Common Stock that may be issued under the Plan from 3,000,000 to 5,000,000, subject
to adjustment as provided by the Plan:

“4,1 Maximum Number of Shares Issuable. Subject to adjustment as provided
in Section 4.2, the maximum aggregate number of shares of Stock that may be issued
under the Plan shall be Five Million (5,000,000) and shall consist of authorized but
unissued or reacquired shares of Stock or any combination thereof. If an outstanding
Option for any reason expires or is terminated or canceled or if shares of Stock are
acquired upon the exercise of an Option subject to a Company repurchase option and are
repurchased by the Company at the Optionee’s exercise price, the shares of Stock
allocable to the unexercised portion of such Option or such repurchased shares of Stock
shall again be available for issuance under the Plan. However, except as adjusted
pursuant to Section 4.2, in no event shall more than Five Million (5,000,000) shares of
Stock be available for issuance pursuant to the exercise of Incentive Stock Options (the
“ISO Share Issuance Limit”).”

PRIVATE PLACEMENT OF SERIES A PREFERRED STOCK

RESOLVED: That the issuance and sale by the Company of Series A Preferred Stock at a
price of $3.1302 per share, which is determined to be the fair market value of each of such shares
as of the date hereof, and upon the terms and conditions contained in the Stock Purchase
Agreement by and among the Company, Toshiba Corporation, NCR Corporation and Deluxe
Entertainment Services Group Inc. in substantially the form attached hereto as Exhibit B (the
“Stock Purchase Agreement”) are hereby authorized and approved in all respects (the “Series A
Preferred Offering”); and it is hereby

FURTHER RESOLVED: That the Stock Purchase Agreement is hereby approved in
substantially the form attached to these resolutions as Exhibit B, together with such additions to,
changes in or deletions from the form as so attached as the President and Chief Executive
Officer, the Vice President and Chief Financial Officer, and the Vice President and Chief
Operating Officer, or any one of them, may deem necessary or advisable (such signing to be
conclusive evidence that such officer considers such additions, changes or deletions necessary or
advisable), and that the President and Chief Executive Officer, the Vice President and Chief
Financial Officer, and the Vice President and Chief Operating Officer, or any one of them is
hereby authorized to execute, deliver and perform on behalf of the Company the Stock Purchase
Agreement; and it is hereby

FURTHER RESOLVED: That the transaction agreements contemplated by the Stock
Purchase Agreement, including, without limitation, the Shareholder Agreement in substantially
the form attached hereto as Exhibit C, the Right of First Refusal and Co-Sale Agreement
attached hereto as Exhibit D, the Non-Assertion Agreement in substantially the form attached
hereto as Exhibit E, and the Freedom of Operation Agreement in substantially the form attached
hereto as Exhibit F (collectively, the “Transaction Agreements™) are hereby approved in all

2
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respects, together with such additions, changes or deletions from the form as so attached as the
President and Chief Executive Officer, the Vice President and Chief Financial Officer, and the
Vice President and Chief Operating Officer, or any either of them, may deem necessary or
advisable (such signing to be conclusive evidence that such officer considers such additions,
changes or deletions necessary or advisable), and that the Vice President and Chief Financial
Officer, and the Vice President and Chief Operating Officer, or either of them is hereby
authorized to execute, deliver and perform on behalf of the Company the Transaction
Agreements; and it is hereby

FURTHER RESOLVED: That all actions taken to date by the officers, employees and
other agents of the Company in connection with these resolutions, including but not limited to
negotiation of the term sheet are hereby accepted, ratified and approved in all respects.

CONFLICT OF INTEREST TRANSACTION WITH MARK E. PHILLIPS

WHEREAS: Mark E. Phillips, the President, Chief Executive Officer, Chief Technology
Officer and a Director of the Company is the owner of, or has exclusive rights to certain inventions,
technology and other intellectual property that is currently used by, licensed to, or useful to the
Company (the “Phillips IP”);

WHEREAS: The Company’s Series A Preferred Stock Purchase Agreement requires the
Company to acquire by assignment certain Phillips IP and by license certain other Phillips IP as a
precondition to closing the issuance and sale of the Series A Preferred Stock pursuant to that Stock
Purchase Agreement;

WHEREAS: Mark Phillips has agreed to contribute to the Company all of his right, title
and interest in and to certain of the Phillips IP pursuant to the terms of a Subscription and
Contribution Agreement and Assignment attached to this consent as Exhibit G (the “Subscription
and Contribution Agreement’) and to license certain other Phillips IP to the Company pursuant to
the terms of a License Agreement attached hereto as Exhibit H (the “License Agreements™) (the
Subscription and Contribution Agreement and the License Agreement collectively as the “Phillips
Transaction Documents” and the transactions contemplated therein, collectively as the “Phillips
Transaction”),

WHEREAS: The shareholders of the Company have been provided with the notice and
disclosures in the form attached hereto as Exhibit I as required under RCW 23B.08.730; and now
therefore, it is hereby

RESOLVED: That because Mark Phillips is a director and officer of the Company, the
proposed acquisition by the Company of the Phillips IP constitutes a “director’s conflicting interest
transaction,” as such term is defined in RCW 23B.08.700(2) and the undersigned shareholders
hereby acknowledge that approval by the undersigned shareholder as it relates to the Phillips
Transaction is being given only after disclosure of the existence of the nature of the conflicting
interest concerning Mr. Phillips; and it is hereby
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FURTHER RESOLVED: That the undersigned shareholder hereby approves the acquisition
by the Company of the Phillips IP in all respects, and the form, terms, and provisions of the
Subscription and Contribution Agreement by and among Mark Phillips and the Company in
substantially the form attached hereto as Exhibit G, including all exhibits and schedules and
agreements attached thereto and contemplated thereby, together with such modifications or
amendments to the Subscription and Contribution Agreements as the Vice President and Chief
Financial Officer shall approve, and it is hereby

FURTHER RESOLVED: That the undersigned shareholder hereby approves the issuance of
11,401,196 shares of the Company’s common stock, having an agreed value of Thirty-Eight Million
Nine hundred thousand Dollars ($38,900,000) in the aggregate (the “Equity Payment’) to Mr.
Phillips;

FURTHER RESOLVED: That the undersigned shareholder hereby approves the terms of
the License Agreement between Phillips and the Company in substantially the form attached hereto
as Exhibit H including the payment of royalties of up to $5,000,000 over a four year period from
the date of the License Agreement pursuant to the payment schedule set forth in the License
Agreements; and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby
authorized and empowered, in the name and on behalf of the Company, to negotiate, execute, and
deliver, and cause the Company to perform the Phillips Transaction Documents and all other
documents or agreements contemplated therein or related thereto, in the form approved by the Vice
President and Chief Financial Officer, together with such changes therein and additions thereto as
the Vice President and Chief Financial Officer, in his sole judgment, may approve (his execution
thereof being deemed conclusive evidence of approval of the final form thereof by such officer and
by the Board of Directors), and it is hereby

FURTHER RESOLVED: That the Vice President and Chief Financial Officer is hereby
authorized and empowered, in the name and on behalf of the Company to do all other things and
acts, to execute and deliver all other instruments, documents, schedules, exhibits, and certificates
and to pay all costs, fees and taxes as the officer, in his sole judgment, may deem necessary, proper
or advisable in order to carry out and comply with the purposes and intent of the foregoing
resolutions; and that all acts and deeds of such officers which are consistent with the purposes and
intent of these resolutions be and they are hereby, in all respects, approved, ratified, confirmed and
adopted as the acts and deeds of the Company.

MARK PHILLIPS EMPLOYMENT AGREEMENT

RESOLVED: That the undersigned shareholder of the Company hereby authorizes and
approves the Employment Agreement between the Company and Mark E. Phillips (“Employment
Agreement”) in substantially the form attached hereto as Exhibit J, generally providing for a
salary of $500,000 per year and severance consisting of two years upon termination under certain
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FURTHER RESOLVED: That the Vice President and Chief Financial Officer or the
Vice President and Chief Operating Officer of the Company is hereby authorized and directed,
for and in the name of and on behalf of the Company, to execute, deliver and perform on behalf
of the Company the Employment Agreement with Mr. Phillips and to take any and all other steps
and to do any and all other things which he may deem necessary or advisable in order to
effectuate the purpose of the foregoing resolution.

COUNTERPARTS SIGNATURES

RESOLVED: The written consent to these resolutions may be executed in counterparts,
each of which shall be deemed to be an original and all of which together shall be deemed to be
one and the same instrument. The Secretary of the Company is directed to file an executed copy
of this consent in the minute book of the Company.

WWW/’M Date: 1-24-0¢

Mark-Phillips

Date: 7 /50/0X

Aﬁthonijp& Q

Date:

Robert Arnold

Date:

Warren Lieberfarb

123633.0002/1581461.1



COUNTERPARTS SIGNATURES

RESOLVED: The written consent to these resolutions may be executed in counterparts,
each of which shall be deemed to be an original and all of which together shall be deemed to be
one and the same instrument. The Secretary of the Company is directed to file an executed copy
of this consent in the minute book of the Company.

Date:
Mark Phillips

Date:
Anthony Bay

Date:
Robert Arnold

) Datez%gm{
|v4

Warren Lieberfarb
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Case 2:10-cr-00269-JCC Document 96 Filed 02/09/11 Page 1 of 5

The Honorable John C. Coughenour

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF AMERICA, Case No. 10-CR-269-JCC
Plaintiff, DEFENDANT’S EXHIBIT LIST

V.

MARK E. PHILLIPS,

Defendants.

Mark E. Phillips, by and through his attorneys of Record John Du Wors and Peter

Mair, respectfully submits this Exhibit List:

D-1. MOD Quickbooks Chart of Accounts;
D-2. Materials Submitted to Price Waterhouse Coopers For Due Diligence
audit
D-3 August 21, 2008 Board Minutes;
D-4 Subscription Agreement;
D-5 Mod Founders Agreement;
D-6 Mod aka Pop Media Bylaws;
D-7 April 22, 2008 Email exchange;
DEFENDANT’S EXHIBIT LIST NEWMAN & NEWMAN, | 1201 Third Avenue, Suite 1600
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Seattle, Washington 98101
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D-8. Intercompany Services Agreement;
D-9. August 1, 2008 Email exchange;

D-10. Graph showing MOD's use;

D-11. June 20,2011 Board Minutes;

D-12. Summary of Billing;

D-13. September 17, 2008 Board,

D-14. A-Dot Promissory Note March 23, 2007;

D -15. Agreement to terminate Anything Box Transaction;

D-16. February 22, 2008 Mod Board Minutes;
D-17. License Agreement October 17, 2008;
D -18. Employment Agreement October 17, 2008;

D-19. Intercompany Services Agreement December 18, 2006;

D -20. December 31, 2008 Quickbook Journal Entry;
D -21. Email dated March 17, 2008;

D -22. Email from May 12, 2008;

D -23. Email from Gordon dated May 20, 2008;

D -24. Settlement Agreement with Jan Wallace;

D -25. December 2008 email from Phillips to Board;

D -26. Related Party Receivable Showing Mark's Personal Expenditures;

D -27. Metawallet due from;

D -28. Dot - Due From;

D -29. Anything Box - Due From;

D -30. Anything Box - Other Asset;
D-31. Short Term Note - A Dot Corp;
D -32. Shareholder Loan Payable;

D -33. A Dot Corporation - Due To;
D -34. Mark Phillips - Due To;

DEFENDANT’S EXHIBIT LIST NEWMAN & NEWMAN,
[10-CR-0269-JCC] - 2 ATTORNEYS AT LAw, LLP

1201 Third Avenue, Suite 1600
Seattle, Washington 98101
(206) 274-2800
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D -35. A Dot Asset Purchase Account;
D -36. Convertible Notes;
D -37. Accrued Interest - M Phillips;
D -38. Voting Trust Agreement;
D -39. December 16, 2009 email to Buckley and Anderson from S. Lawrence
re freeze and payroll;
D -40. FBI Witness Interview of Kari Scott (Wells Fargo);
D -41. Russ Cardson's REVISED account of the bank freeze;
D -42. Phillips Whistleblower email to Wells Fargo;
D -43. Techflash Interview with Bay;
D -44. Email exchange with J. Fluke dated December 15, 2009;
D -45. Russ Carson (Wells Fargo) email account of bank freeze;
D -46. Phillips email dated December 15, 2009;
D -47. Douglas's June 24, 2008 email;
D -48.  Phillips December 15, 2008 email to Rindlaub;
D-49. MOD Stock Ownership Tables;
D -50. License Agreement Phillips & Anythingbox, Inc. April 25, 2008;
D -51. Pop Media Joint Consent of Directors & Shareholders;
D -52. Independent Contractor Service Agreement with Meteor June 3, 2008;
D -53. Email From M. Phillips to Wallace Re Companies & Nominees October
9,2007;
D -54. Email from B. Bromfield July 27, 2007;
D -55. Email from A. AuYeung August 26, 2007;
D -56. Email from A. Bay November 08, 2007,
D -57. Email from M. Phillips January 25, 2008;
D -58.  Email from M. Phillips January 26, 2008;
D -59. Email from M. Phillips February 12, 2008;
DEFENDANT’S EXHIBIT LIST NEWMAN & NEWMAN, | 1201 Third Avenue, Suite 1600

[10-CR-0269-JCC] - 3

Seattle, Washington 98101

ATTORNEYS AT LAw, LLP (206) 2742800
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D-60. Email from M. Phillips March 3, 2008;
D-61. Email from M. Phillips April 2, 2008;
D-62. Email from M. Phillips April 2, 2008;
D-63. Email to B. Bromfield April 4, 2008;
D-64. Email from M. Phillips April 29, 2008;
D-65. Email from B. Bromfield May 28, 2008;
D-66. Email from B. Bromfield May 29, 2008;
D-67. Email from L. Calcano May 29, 2008;
D -68. Email from B. Bromfield May 31, 2008;
D -69. Email from B. Bromfield June 2, 2008;
D -70. Email from L. Calcano June 12, 2008;
D-71. Email from A. Bay June 5, 2008;
D-72. Email from A. Bay June 22, 2008;
D -73. Email from M. Phillips to Wallace February 18, 2009;
D-74. September 24, 2008 Schedule of Exceptions;
D-75. December 15, 2009 Lane Powell Letter;
D -76. December 18, 2008 email from Wallace;
D-77. DRC Report;
D -78. DRC's preliminary summary and detailed findings;
D-79. June 13, 2007 email from Phillips to Wallace;
D -80. KPMG Report;
D -81. March 29, 2007 email from Phillips to Wallace;
D -82. October 8, 2007 email from Mark to Jan asking which of Jan's
companies should be identified as Vendor for consulting services;
D - 83.  Order on Motion to Revoke Voting Trust;
D -84. Mako Banana Report 9-17-2009;
DEFENDANT’S EXHIBIT LIST NEWMAN & NEWMAN, | 1201 Third Avenue, Suite 1600
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D -85. Mako Banana Report 9-17-2009;

D -86. Mandell Power Point

D -87. Independent information provided to the IRS DOJ and the SEC.

DATED this 9th day of February, 2011.

DEFENDANT’S EXHIBIT LIST
[10-CR-0269-JCC] - 5

Respectfully submitted,

NEWMAN & NEWMAN,

Amfjjs TLAW, LLP
By:

Jébn Du Wors, WSBA No. 33987
duwors@newmanlaw.com

Derek Linke, WSBA No. 38314
linke@newmanlaw.com

Derek A. Newman, WSBA No. 26967
derek@newmanlaw.com

1201 Third Avenue, Suite 1600

Seattle, Washington 98101

Telephone: (206) 274-2800

Facsimile: (206) 274-2801

NEWMAN & NEWMAN, 1201 Third Avenue, Suite 1600

Seattle, Washington 98101
ATTORNEYS AT LAw, LLP (206) 2742800
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THE HONORABLE JOHN C. COUGHENOUR

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF AMERICA, Case Number: 2:10-CR-00269-JCC
Plaintiff,
DECLARATION OF KENNETH
V. GORDON IN SUPPORT OF PHILLIPS'

MOTION UNDER F.R.C.P. RULE 33
MARK E. PHILLIPS,

Defendant.

I, Kenneth Gordon, hereby declare as follows:
1, I was the Vice President of Finance and Operations for MOD from 2005 to 2008. I
have personal knowledge of the facts contained in this declaration and if called as a
witness, would competently testify thereto.
2 I set up the accounting system and designated the accounts inputted into
Quickbooks that recorded the finances and financial transactions of MOD during that

time period.

DECLARATION OF KENNETH GORDON IN
SUPPORT OF PHILLIPS’ MOTION UNDER F.R.C.P. RULE 33— 1
UNITED STATES v. MARK E. PHILLIPS
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i 8 I shared an office with Mr. Phillips and personally observed or heard the facts
outlined in this declaration.

4. I was aware that Jan Wallace was performing consulting services for Mr. Phillips
in 2007. I was aware that Ms. Wallace was introducing Mr. Phillips to potential
investors for MOD and MetaWallet.

5. I personally sent corporate by laws, resolutions, and board minutes to Mr.
Phillips for Ms. Wallace on several occasions for her review and opinions.

6. On September 2, 2007, Ms. Wallace sent me a memorandum identifying a list of
documents that she wanted me to send her. A true and correct copy of the
memorandum is attached hereto as “Exhibit A.”

7 I was not surprised when Mr. Phillips instructed me to send money to Ms.
Wallace as payment for her services. He had been talking to me for some time about
having to pay Ms. Wallace for her work in 2007; but did not want to pay her the amount
she demanded and wanted to couple the payment with a contract for her services.

8 When David Douglass was hired as the Chief Financial Officer of MOD, he took
over all responsibilities for all financial transactions of MOD; including the Quickbooks
accounting records.

9, Mr. Douglass was instrumental in preparing MOD for the financial portion of the

due diligence performed prior to the Toshiba Series A financing. Mr. Douglass was

.hired as the CFO on June 3, 2008.

10.  After Mr. Douglass became MOD CFO, I had a specific conversation with him
about Ms. Wallace work with MOD Systems. Mr. Douglass was told who Jan Wallace
was, why she and her expenses were paid. I received an e-mail requesting more

information about her, which I responded verbally to him, after asking Mr. Phillips. A

DECLARATION OF KENNETH GORDON IN
SUPPORT OF PHILLIPS’ MOTION UNDER F.R.C.P. RULE 33—2
UNITED STATES v. MARK E. PHILLIPS
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true and correct copy of the e-mail communication is attached hereto as “Exhibit B and
C.” 1 knew that payments to the attorney Holman Cahill were to Jan Wallace because
she was involved in a lawsuit and she asked to be paid this way.

The conversation with Mr. Douglass took place long before the Demand Review
Committee in February 2009.

I declare under penalty of perjury under the laws of the State of Washington thatj
the foregoing is true and correct to the best of my knowledge.

Executed this AN day of March, 2013, at Seattle, Washington.

Y

%Goxdon

Declarant

DECLARATION OF KENNETH GORDON IN
SUPPORT OF PHILLIPS’ MOTION UNDER F.R.C.P. RULE 33— 3
UNITED STATES v. MARK E. PHILLIPS
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From: Jan Wallace [janwallace@att.net]

Sent: Sunday, September 02, 2007 7:42 PM
To: Kenn A. Gordon

Subject: meta wallet

Hi ken

I’'m almost hoping you don’t see this e-mail, because it means you're resting. It sounds like all the hard work for you guys
are really going to pay off you should be proud and I’'m very proud of mark. | spoke with mark while he was in Venice and
he told me to contact you concerning information pertaining to metawallet. We discussed re-newing the plan of taking the
company public, either thru a reverse merger (purchasing a “shel” on OTC.BB) or filing an SB2 to file small-cap, my
preference being the latter.

| have reviewed the documents that mark sent on march 29" they are dated to 06, my requests would start with:
-an up date on the subscription as to content and dollar value or any additional information that is pertinent
-current financials and there status as auditable

-prior capital infusions and related debt or equity instruments

- change in bylaws and board positions

-new business

Value of the assets

As | go through the information it will more than likely require more input to create the capital formation. | am cognoscente
that your work load is critical and directed to MOD, therefore please let me know what works for you as to communication
flow.

| am trying to arrange a surprise for marks birthday will you be able to show up within 24 hours notice. Don’t let him know
In 3 weeks the weather will be beautiful her until end of May, if you need a break, you have an open invitation

Cheers

jan
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Kenneth Gordon

From: Mark E. Phillips

Sent: Wednesday, June 18, 2008 9:58 AM
To: Kenn A. Gordon

Subject: RE: Invoices - RE: Jan Wallace?

Jan has been helping with getting a new board member and general board issues. She introduced me to Scott Lipsky
and is doing so for the SEC attorney who | am considering presenting to the board. Therefore, | have accepted paying
her expenses since we don't have a formal contract for services, which considering the relationship | am sensitive to. Is
this ok? | would prefer to refer to Jan as a consultant that has been helping with fund raising, board members, and
advice.

From: Kenn A. Gordon

Sent: Wednesday, June 18, 2008 9:32 AM
To: Mark E. Phillips

Subject: FW: Invoices - RE: Jan Wallace?

Mark, are you booking Jan's travel through MOD? Why is their a flight booking in here for Adam?

Kenn Gordon | VP Finance & Operations MOD SYSTEMS | modsystems.com M 206.240.8028
T 206.973.1098 F 206.374.2718 E kenng@modsystems.com

This electronic message transmission contains information which may be confidential or privileged. The information is
intended to be for the use of the individual or entity named above. If you are not the intended recipient, please be
aware that any disclosure, copying, distribution or use of the contents of this information is prohibited.

If you have received this electronic transmission in error, please contact erroremail@modsystems.com or call 206-973-
1036.

From: David Douglass

Sent: Wednesday, June 18, 2008 8:14 AM
To: Kenn A. Gordon

Subject: FW: Invoices - RE: Jan Wallace?

Kenn,
Who is Jan Wallace?
David

From: Cheryl Gradwohl

Sent: Wednesday, June 18, 2008 8:10 AM
To: David Douglass

Subject: FW: Invoices

The invoice for Wallace for travel is being paid on the MOD centurion card and | am not sure she is doing business for
the company, Durr is an employee and usually travels to the Best Buy Stores.

1



Please let me know how you want to handle this.
Thx
Cheryl

From: Kimberley Turnbull [mailto:kimberley.turnbull @us.fcm.travel]
Sent: Tuesday, June 17, 2008 9:17 PM

To: Rachel Huffman

Cc: Cheryl Gradwohl

Subject: Invoices

Hi Rachel,

Here are a couple of invoices from Monday and Tuesday.

)
Kimberley

Kimberley Turnbull | Account Manager | FCm Travel Solutions | 500 Union St, Unit #435 Seattle WA 98101 | (T) 206-
903-0750 | (T) 866-318-5314 | (F)
206-903-0787 | Emergency Assistance 206-313-1908 | kimberley.turnbull@us.fcm.travel

This email is intended only to be read or used by the addressee. It is confidential and may contain legally privileged
information. If you are not the addressee indicated in this message (or responsible for delivery of the message to such
person), you may not copy or deliver this message to anyone, and you should destroy this message and kindly notify
the

sender by reply email. Confidentiality and legal privilege are not

waived or lost by reason of mistaken delivery to you.
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Kenneth Gordon

From: David Douglass

Sent: Wednesday, June 18, 2008 8:14 AM

To: Kenn A. Gordon

Subject: FW: Invoices - RE: Jan Wallace?

Attachments: Invoice - MOD - Wallace 18jun08 sealax.pdf; Invoice - MOD - Durr 22jun8 sealas.pdf
Kenn,

Who is Jan Wallace?

David

From: Cheryl Gradwohl

Sent: Wednesday, June 18, 2008 8:10 AM
To: David Douglass

Subject: FW: Invoices

The invoice for Wallace for travel is being paid on the MOD centurion card and | am not sure she is doing business for
the company, Durr is an employee and usually travels to the Best Buy Stores.

Please let me know how you want to handle this.

Thx

Cheryl

From: Kimberley Turnbull [mailto:kimberley.turnbull @us.fcm.travel]
Sent: Tuesday, June 17, 2008 9:17 PM

To: Rachel Huffman

Cc: Cheryl Gradwohl

Subject: Invoices

Hi Rachel,

Here are a couple of invoices from Monday and Tuesday.

)
Kimberley

Kimberley Turnbull | Account Manager | FCm Travel Solutions | 500 Union St, Unit #435 Seattle WA 98101 | (T) 206-
903-0750 | (T) 866-318-5314 | (F)
206-903-0787 | Emergency Assistance 206-313-1908 | kimberley.turnbull@us.fcm.travel

This email is intended only to be read or used by the addressee. It is confidential and may contain legally privileged
information. If you are not the addressee indicated in this message (or responsible for delivery of the message to such
person), you may not copy or deliver this message to anyone, and you should destroy this message and kindly notify
the

sender by reply email. Confidentiality and legal privilege are not

1



waived or lost by reason of mistaken delivery to you.
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Tuesday, January 22,2013 11:37:05 AM Pacific Standard Time

Subject: FW: Final Agreement for Meteor / Jan Jardin
Date: Thursday, August 14, 2008 6:53:38 PM Pacific Daylight Time

From: David Douglass </O=DOTCORPORATE/OU=FIRST ADMINISTRATIVE
GROUP/CN=RECIPIENTS/CN=DAVIDD>

To: Mark E. Phillips <markp@modsystems.com>
Priority: High

Mark,

Here is the Jan agreement | sent you yesterday morning. ©
dmd

From: David Douglass

Sent: Wednesday, August 13, 2008 9:15 AM

To: Mark E. Phillips

Cc: Kenn A. Gordon

Subject: Final Agreement for Meteor / Jan Jardin
Importance: High

Mark,

Attached is the final version of the agreement we discussed yesterday for Meteor / Jan Jardin. Please have
Jan sign. Also, please ask Jan to submit a revised invoice (just one invoice) for the $50,000 that requests
$25K be paid to Meteor and $25K be paid to Holman Cahill Garrett. The ICA allows for this.

The file is at \\Dotshare\mod\Corporate\Legal\Contracts\Jan Jardin_Meteor International Group
Corporation.

dmd

MOD SYSTEMS | modsystems.com
206.664.1133 T 206.973.1036 x563 F 206.374.2718 E davidd@modsystems.com
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Tuesday, January 22,2013 11:54:23 AM Pacific Standard Time

Subject: Final Agreement for Meteor / Jan Jardin
Date: Wednesday, August 13, 2008 9:14:35 AM Pacific Daylight Time

From: David Douglass </O=DOTCORPORATE/OU=FIRST ADMINISTRATIVE
GROUP/CN=RECIPIENTS/CN=DAVIDD>

To: Mark E. Phillips <markp@modsystems.com>
CC: Kenn A. Gordon <kenng@modsystems.com>
Priority: High

Mark,

Attached is the final version of the agreement we discussed yesterday for Meteor / Jan Jardin. Please have
Jan sign. Also, please ask Jan to submit a revised invoice (just one invoice) for the $50,000 that requests
$25K be paid to Meteor and $25K be paid to Holman Cahill Garrett. The ICA allows for this.

The file is at \\Dotshare\mod\Corporate\Legal\Contracts\Jan Jardin_Meteor International Group
Corporation.

dmd

MOD SYSTEMS | modsystems.com
206.664.1133 T 206.973.1036 x563 F 206.374.2718 E davidd@modsystems.com
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70 3 Ave 1100 ,
Saattls, WA 38704 :
+1(206]973-1036 ‘

INDEPENDENT CONTRACTOR SERVICES AGREEMENT
{ bafween MOD and Mteor lntemationat Group Corporation) ;

“This. Agresmant I mads and emlered into, 25 of _June.3__, 2008 (Effective Dals"), by and between MOD Sysiams,

lnc {'Gonmny‘) haumg a pnnclpel Hace of business at ?20 Thind Avenue, Sufte 1100, Seatfls, WA 88104, and jigtoor
: 2, Groam o Mateor?), afn) [ indwidust, (1 parinership, L imited Nabilily perinerstip, X
_wpoeaﬂm X mmpany (chedc i3 appmpﬁe!a box). of the shits of NA, having & principal place of
mmmmmﬂ@m

4, Enpmnen Gompany may issue Project Asslgnments fo Contracler In the Jorm allached o this

Amahenlasgmmwm]em Assiment). A Profect Asslgnment will bécome bindiny when both pertles have signed : :
{t-2nd enes. signed, Contractr vl be obligaled b provida the services as speciffed In such Profact Assignment. The
. Jema ot Agrasmient wil gavem all Projest Assigriments and ssrvices undsriaken by Conlragtor for Company.
- Contractor wil not sibcontract or othenyise delegaty nce of-any woik lo Hird parfies {*Subconiraciors”) withot, :
1&e&ﬁmmm,ﬂm!m1ﬂnymagmnenlwf m%bwmmuwwmmns(a)aonﬂdmmlypmﬂms i
. - gubgtantially siniiiar 1 Contratlors confidartiallty ohligailons under ils Agrestient, and {b) inielaciual propedy rghts
S . previdinsthel. among Sther things, sslgh sl Campany Inrigvations {dsiinest batow) resulting from suich Sibcontracior’s
s eyoficlo Gontracis, Company will-have the right fo apptove the for of suchi confidentinlity arid aséignniont agresiments
- bbtwesn-Contractht eng Subtofitracton, o tp provida )ty wn fom of agreement for-execulion by Subcuntraciors. Upon
tequpsk by Compay; Gontracter wil provide coples of &l conffdentially and propiatary sighls assignment agtesments

sxecuied by Suboontractors pesforming setvices for Company's benefil

2. GComipansalion: Timi. Corapany will pay Confrachar tha fee sef foith in gach Project Assignment for the sanvices

provided as spacified in such Projact Asslnamert. If provided for In the Project Assignmant, Company wifl relmburse ;
Contractor's expenses o later han iy (30) days after Company's fecelpl of Gontraciors inveice, provided that ;
reimtusement for expenses widy be deldyed unll such ¥me as Contractor has furnished reasonabie documentalion for
authofized axpenses a5 Compary may raqsnnably request. Upon tenvdalion of this Agresment for any resson,
Cantrigiorwill be (3] pald Tees on fhe basls stated In the Project Assignmerifs) and {b) relmbursed only for expenses
gt averinenrod petor foerminatioi of his Agreeinant and which are elher expressly Identiiled in a Projec! Assignment

or aitroved in advance In witting by aih authortied Compiany manager.

3. W@mﬁﬂg Conlractor's relafionship with Company is that of an fdspendent confractor, and
nothing i this Agreement is intorded to, or will bé Gonsireed to, credte a parnarship; agency, joinl venturs, employment
tx s:m t Felalionship, Contrantar wifl nof be-entifled fo any of the bensfits that Company may make available 1o fts
mnhldhg, hﬁtnﬂliimrlsd fo, group health or ilfe Insisance, profit sharing or refirement beneflis. Coniracior s
24t I makie dny mpreseniation, cortjact or commyiiment dn behalf oF Gorpany unless specically requesiod
'arautmim In witting- to dor s by a Company meneger, Contractor 18 solely tasponsible for, and will file, onr & timely
tzsth, ol Ex relums and payments requlred fo be fled with, or made to, any federsl, stabe or local tax autfiorly with
FB3peict 15 the petformahce of servicés and raceipk of feies tnder this Agreement. Conlractor is solely responsible for, and
must mantan adequate records of, expenses incurred in Hfie cowse of petfdming services under this Agreament, No
et -of Gontaclor's otipersalion will be sibject fo willtholding by Company for the- payment of any social sacurlly,
fedgta), state of any other employes payrol tazés. Company will ragulady teport amounts paid to Conlractor by filing
Form 1008 MISC with the lntemal Revenue Service as regulred by law.

“Innevafians” snd 4 " Definiions. “navalions® means & diacoveries, designs, devstopments,
mpmvanenm, Bwemimee (wheiﬁer or not profestabie undsr patont laws), wotks of authorshfp informalion fixed in any
Immpitte medum of exprassion (wliether or nol protectable under copyrtghl laws), lrade secruls, know-how, ideas
{whetfier ar ol prolestable under trade sectel faws), mask works, traddemarks, service marks, treds nemtes and lade
drass. "Compeny Infovations® meares Innovalions thet Conlractor, solely or Joinlly with otbers, concelves, develops ar
mdu@saoprwioe related to any Projct Assignmert,

©2006 MOD Systems 1 |
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Independent Cotiracter Services Agreament

Dlsging LR amaeny Innovalions. Qontracior agreés lo mainfal adaqualte and curent records of sff
- Gifinaty. Inovator :mmm\mlmmmm#emﬂdcmm Gotraclor egress {o prorpily

‘Haelosp-and dostribe ts Compeny al Company fanovations, Corifracinr hereby doss and wii ssign to Compary or
Compeny's. designee ll of Contractor's right tile and intefest In and 1o any and & Company Innovaltons and al :
ansdaiated racordy, To the axtent any of the rights, tile and interestin &nd to Company movations cannct be essigned |
by Conteastor io Company, Conlracior hereby grants fo Gompany 2n exclusive, royliy-fiee, immsferable, kmevocabis, |
worlBwlde Beense (wilh fidhls fo subliconse thmugh.muliple Yers of subicensens) to practice such nos-assignable rights, S
filas and Interest, To'the skiont any of the righls, Bils amd Inemst i ond lo the Company lnnovations can nofther be
assionad nor Jleansed by, Contragtar fo Company, Contrscor hereby imevocably weives and sgrees never ip asssr such
nem:asakmable and non-fisensablé Aghts, fife and lnterest agdinet Company or any of Gompany's sucesssors in infsres,

mmragm fo-perform, dufng dnd after the term of IAls Agressment, aft acts that Compeny deems
.ecexsaly Ur desleitia 10 pémit and assist Company, st is expense, In obfalning, perfecting and enfordng the fuf :
bonufits; enjeyment, righls and e troughout the ward In the Company innovetions 3s provided to Company under this :
Jgremriant, If Company Is waeble for any reaon fo securs Gontracto’s signature 1o any document required fo fig, !
‘Diosecils, register of memanalizs the asslgnment of any righis uader any Company innovations as provided undar this
Agresment, Sonfractor hereby. Jnevocably designates and appoints Company and Campany's duly. sutfiorized officers
‘and aemis & Coniianior's sgents and dfiemeys-infagl fo act-for and on Contvactor's behalt and insipad of Contractor to
© ke all lawhily permitted sots to fuitfier the iling, prosecition, regigiration, memostalization of essignmen, issuanca and
gifgrosment of tights under fuch Company lnowations, &l with the semo legal foree and effact as if exessted by
- Gonlantey: This faragting is eemsd a pawer coupled with an mtcmtand 4 Itrevocable,

Qui:6t8cope Inpousiions. f Gontradtos Inporpordtes or pemils 1o be Incorporated any nnovations relaing In any way, at
il tno of conception, -taduclion lo prectice, cregtion, derivation, develcpment or making of such Innovallon, tu
Campany's businass or ubtual or demonstrably enticipated research or development but which were conceived, reduced”
o pracice, creslad] destved, deve)md o made by Contractar [soisly or Juinlly) olitier unrelated Jo Contractor’s work for
Cempany unter this Agreement of prioy to the Efiective Dala (collecively, i *Out-obScops Innovatians”) Inta any of the

Conipahy Inngvalions, ien Conlracior heraby grants to Company ang Compary's designaes a non-exclusiv, royalty-
eg, inavwaplé. worldwids, fully paid-up ficanse (Wi dghis to sublicense frough mutliple Gers of sublicensees) fo
‘pienilon.d¥ pateni, eopyright,-tmoral rigft, mask work, trads secrel and sther intelleciiral proptedy fights relallng to.such
OutotSenpe Innovations. Natstthsfanding the foregoing, Contractor agrees thal Conlractor wil nof ifcaiporate, of
et 1o ba ioarporaled, any Imovations conceived, reduced 5 practice, created, derived, developed or made by
others or any Outof-Seape Innpvations into any Comgany ininovations withaut Company’s pror writlen consenl.

5. Sohfidentiailty.
Clafiaffion of Confidential informatinn. *Confidentlel Informaion” means {a) any teshinical and non-technice! Information

Telated 1o e Company's business and cirent, futwe and proposed producls and sarvices of Company, including for
example2nd wilhout linfistion, Company Inovations, Company Froperly (ss définedd In Sextion 6 ["Uwnership ant
Relum of Confidentist Infommalion and Compeny Propary')), and Company’s Information conceming resserch, . 1
dovelopment, design delalls and specifeations, finandal information, procurement requirements, erginesring and |
" marufacturing information, cusiomer Bsts, business forepasts, safes informatlon and maketug plans and (b) any !
information thet may be made known o Conlractor and that Company has tecsived from ofhers that Company Is i
obfigatedt totreat as confdenfial o propiistary. :

Nondisdogura snd Nonuse Oblinallens, Except as permilted in this Section, Gomtrecior will not use, disseminate or it any ;
‘way distose the Corfidentlal Information, Centradtor may use the Confidenial Information solely lo perdor Project i
Assionmiils) for thip benett.of Company, Conlracior wil freat sl.Confidential Informetlon with the same degrea of cane .
2 Contracter scgprds & Cantraglar's own- cofifidenfial Informafion, but In no case will Bonlractor use Jess than :
reasonabie cara. If Conleacior is not an individual, Conlracior Wil disdose Confiential Information only fo fhose of . )
Gonlractor's smployess who fave a-need (o know such informialion, Conltactor certifies tht each such employes wil '
have agread, sitheras 8 cosidifon of employment of in ordzr & obtadn the Confidential information, o be bound by terms
and conditions 2( least 88 pmieclive as those ferms and condlions spplicable 1o Contracior under tis Agreemen,
Conkraclor will immediately give notios fo Company of any unauthorized vse or disclosure of (e Confifential infommatlan.
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Independent Confractor Services Agreement

Gonkeclar wil assist Gompdny- It femedying any such unaisthorized- use or disclosure of the Confidendial information.
Wammbmmmwmyimmeumy in viotation of the proprietary rights of any Hird parly. !

B piions. Corraciof's obfigations under Section b (Nondisclosure and i
Nonnse owgmm) wm fiot avPly toauy Cmﬁdmﬂa! Informziton thai Caniracr tan demonsirale {a} was in the.public ,
[}
|

domein-gt.or subsequent to the lime such Confidsnial Infommtion was commurieated fo Corttraclor by Company through

no {auslt.of Contracior; (k) was rightfully In Cenlrictor's. possassion frea of any obligation of confidence at or subsaguent

fo. the time: such Confidentidl Infomision way comminieated to Gonfractor by Gompany; of {c) was daveluped by H

- anplniges. of-Contracier Indepeadantly of. sid wilheut rsfstence o any, Confidentinl infonmatidn commmicated 1o i
Contragtor by Gympany: A disciosuia df any Gonfidentisl lfimatien by Contracior {i) in msponsa lo a valid order by
gt oF ollier ovemimenial hodyer(ﬁ)asdhenﬁsa recuiived by taw wil not by considared o ba & brasch of this
. Agisment-ok g wiivar of confidentiafity for eftrer purposes; provided, however, thal Contracter wif provide prompl prior ;
: wn‘tm nolice thensofo Company lo-shable Compzmy fo-Beek & protestive ordar or ihemwise praverd such diselosurs.

6, Qwiershiz ahid: R gnfia oy 3 Property. Al Confidential Information and any
mslepils: (mclun?m udthom lmﬁtalim dmmants dcawlngs, papecs dlskeuss {apes, modals, apperatus, skefches,
esigns-and lists) furmished to Contractor by Company, whethor defivated to Contractor by Conpany o made by
Longetir lnthe peffomance of services undar this Agreement and whether or not they covilaln or disclose Confidential
“Infatrmation (coletively, the ‘Company Properly”), ane the sole and exclusive property of Company or Company's.
-oppliers or customers. Gontrector agrees to kesp zil Company Propery at Confraclor's promises unless ofhensios

" peamiited in.ivilthg b Gompany. Within five: (5 days witer any request by Compady, Controtor wil desfroy or deliver te
-‘Qompany. atComWsom (a)allCompmy Propisy and (b) 2t natertals. in Confractor's possession ar conirof-that

discdose any Confidentis] ation. Corfraclor will provide Company a willten certiication of Gontractor's
campﬂanee wills Gontractor's. obhga(bns undar this Soction.

7. Chsenmnce of Company Rules. At all imes whils on Company's prammises, Conlracior will observe Company's wias
mmg\mﬁwswnh respét i condid, health, safely amd protestion of persens and proporty,

8 ﬂgggnmgm Dusping the tem) of this Agreemanl, Contractar will nef atcept work, enfer infe a contrad or
g amlmoﬂhmnm incanststentor lnoompatible with Centractor's obligations, or e scope of servives to be renderad for
Campainy, under this &greemenh ‘Bontrasfer warrants thel, 1o the best of Contracios's knowledgs, thers i3 o ohet
jedafing Conbact oy dity vt Contradtor's part il conflicls with or fs inconsistent wih ihfa Agreement. Gortractor agrees
1o indermnily Gompany: from any antl 2 foss or labllly Inctired by reagon of the alleged breach by Contractor of any

senfices agreament with ary third pidrty,

smamwm

Jempy This Agradrdent is effactive as.of the Effeclive Date sel form above snd will temiinate in wo {2) vears unless
temilnated saior as set forth below.

inatfor: sany.-Company may terminate this Agresment withoul cause at any time, with levmination effective
fiftesn {15).days. affsr(.‘«umpany‘s dlivery Io Contractor of wiitten nolice of termmation, Company also may terminate this
Agreement {a) immediately upon Conrattor's breach of Sectlon 4 (Disclosure and Assignmest of Work Resulting from
Project Assigrments), 5 {Genfidentiality) or 10 (Moninterference with Businass), or (b) imnediately for a matesial brazet
by Gonlractor If Contractor’s malertal breach of any other provision ander this Agreemant or obligafion under a Profect :
Assignment Ts ncil cured witfiln ten {10} days afler the dete of Company's written notice of breaciy. |

. Contragior may ferminalp this Agrssment without cause al any tima, with terminalion effective
ﬂﬁem (15) days aftar Contractor's delivery lo Campany of willlen noffce of fermination. Confractor also may ferminate
this Agreerrient immedlately for a maferdal breash by Company ¥ Company's malerial beeach of any provision of this
Agireament i not cured wlihin fen (10) days afterthe diate of Contraclor's wiitien noflee of breach,

Effast of Exnirstion or Temnlnalion. Upon expiralion or termination of fhis- Agreement, Company will pay Contractor for
services porfbaned under this Agreement as set forth In each then pending Pm}eol Assignmeni(s). The deilnitions

mﬁtahsd i {his- Agreemient and the rights and oblfgations contalned in this Saclion and Secfions 4 (Dlsclusurs and
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Independant Gentractor Services Agresment . ;

Assifitimant &f Work Resuliing from Prajsel Assignients), 5 (Confidentiafly), 8 (Qunesship aig Retam of Gonfidenta
lnﬁamaﬂm g, Company Propstly), 10 (Konintedfarence with Business) and 11 (Goneral Provisions) wil survive any
Tarrinaton.or expieatioty o tifs Agresment.

10. Non{ieprence 3y Bisiness, Dudng lhis Agreement, and for a pativd of bwo (%) years immediately following the ;
temingBon or explration of: this Agrosmestl, Contraotor agress not 1o gofkit o induce any employee or independlent i
eontmetor o tormingts or bronch en employment, contactual orother refallonship with Company, .

1. Cenpral Prowisions.

Buceattnory and Astifins. Gontrecltr may ot subvonfrant o affenwise delegate Conbecior's abligalions under this
Agreamteat wiihotl Company's pnur wiitien consent. Sithsst (o e foragdng, s Agreement will be for the beyrefit of
Lompany's suntessors ant assighs, andwmbe biniting on Ceniractor's saslgnoes. : i

) MC&}W&M@EWmﬂs:mts;\grmmareufaumuechaiactarlhatgwﬂmmpsﬂm :
veliig; Gorfracter's bréach of any of such cbllgations wit resull In ineparable and costinuing damage fo Company for :
~which maney danages are Insufficient, and Company will be entittéd o Injuriclive relief sndlar o demes for specific i
. peﬂmmaxmandsuohnﬁmfmiem ihay be propat {inctuding money dameges IF approgriats). ;

Nolicds. Any nofice required or pamitied by this Agrament wil be in wiiting 2nd will bo defvesad as foflows, with nofice
-Ueemetd piven &3 fndicated: () by parsonal delivery, whenr aciually defivored; (D) by overnight cousier, upen writfen
vesificafion of reoelpt; 0} by hacsirille traharilsalon, upon asknowledgment of receipt of elecirenlc transmission; or (6) by
-pettified e registered mall, atuin ressipt requested, upoen vestiication of pecelpt, Nolics will be senl [ the addresses sel
forli above or fo such olhier address as either pary may provide In wiitng,

Goveming Law, Forv, This Agresment wil be govemed in all respects by the laws of the: United States of America and-
ty the lws of the Slate of Washington, as such faws aré applied to agresments entared Info and to be parfermed enfirely
within Wastinglon betwesn Washinglon regidénls. Each of the parties imevocably conserits t ihe sxclusive persorsl
Jurisciotfon of the hedsral and stele colrty focaterd In King Gotnly, Washington, as applicabls, Tor any matler arsing out of
orpefating (o il Agreariant; except that In eclions sesking to enforce any oider or any judgment of such fidaral of state
murism IvKing County, Washington, such personal judsdiction will be nonexclusive.

Severpbillty. ¥ -a court of law hofids any provision of s Agreement fo be iflegal, Invalid or unenforcaatle, {a) that
provision il be deemad amended fo chleve an économic affect that is @s near as possible fo that movided by the
origingl provisici and {b) Me legality, validity and enforcesblilly of the remiining provisions of Lhis Agreement will not be
affested therely.

odificatian, If Gompany waives. any. term, provigion ar Confractr’s breach of this Agreemai, such walver wilf
no-he effeciive wiless it Is. In wiifing and signed by Camyany, No walver by & party of a breach of iz Agregment will
sunstile o walvay of Any other or subsequent Sraach by Conlractdr. This Agreement may be modifted only by mutuzl
wilticn aigresmiont afauthorized representalives of the parbies.

Eniiry Agrepmant, Tiis Agrsement consBiufes the entire agreemen betwesy the parfles relating (o this subjec! mafter
and suparsedes all pritr or contemporaneous agreements conceming such subjact matter, wilten or oral.

IN WITNESS WHEREOF, 1he parties have execnied this Agreement ag of the Effoctive Dete.

Matecy Inlemational
Signeg:
; ? . Name:  Jan Jardlrr
Titte: VP ‘CI0 orcFo 7 Tile:  Managing Director
Signet: WW
2008 MOD Systeins : 4
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Indepandent Contrector Sarvices Agreement '%

EXHEBITA i

FROJECT ASSIGNMENY i

Selioss Miesnes .|
1. Desekypement of fnclal retationships i
2 -itroucions Sl fnandal investmentgioups elier indiddual |
Sroupe ¢ oonll |

3 mhmmpmwmmwammbmm t
4 Wmmmamwmwmmm '
matiars, corpoists st i

5 Txecuve poodiing |
B iiasonbetweenany pattyand any malfer fint the CED requests, !
Accoptarros Cilefiy Actspiancs Procedyre 5

1, Al costacts, mentingates, and dissussions are recarded in ap

ogendabaak.
2. Allinwokeas ang subnitted st fho CEO lobaredewest and 1
week ipiscugsany difteriices of opintons,

Paytend oF Feess Foo 4l ba (GHECK ONEY

X A fxed priod bramnphlbnofpmimawgmnafd(sr $15 000-25, 000/ monty
{0 exeoct $250,000 par ysarwnhnﬂtappmvm oiamrdufmma

Basad on awle $1,000 per day

b4 Gihvor, 52 follows {Bascrire paymant); Fees ansociate] with ravelling, i not baoked Girough the company, equiprint as
snthoriesd, phond cha mnspaﬁaﬂou TadgWg, any meterds privied or devaloped for MOD, gifs arcustomary canis frefquette,
snﬁ}eetmmmmemm

Paytrant wil ba wedevia wim o chieck in;

ING BANK N.V., AMSTERDAM,

 Sylit Adddass: INGB*NL 2

Atsooit lo: 50944315
| le’iﬂg NG ASIA PRIVATE BANK LIMITED

Syt Bodge INGPSESE

-Messrga: Aty vy Ling / Peati Lim

Firacoount: 102660

Befafidtary's nmme; Mateor !ntamaﬂmal Grup Corgotation

OR to another entity or atlomay for remifisncy as requesipd

IFeiér party fr ey veason taminatas I Projedt Assignmntor e Independent Gonlractos Sumvices Agreemant that govems 1, fees
willbe pat based oz '

—_._Goniractor iime spont.

____ Yhepropottion of the deliverables fumished Company, 88 dalemited by Company.
X D, 3 Tolowas (destrbe payment) e spent and finatization for any expanises rqulred % setile-engagement. Tamninalion
of th Ayreement withiouf cause by the Company prior th.Juse 3, 2000 Wi restiltin a $50,000 payment to betsor infenefiona! Group
Gotmoralian, payabla in 3 equal vioathly instsliment beginnlig 50 days from the dsts of anivdtion In exchange krage:\eml and
unipotwdiionalrelenss; fron Meteor ard danJardin s an indbidua), sallshactory fo the Gempany,

Eypengess Company wilt mcmmuwm axpensas incired b connedlion with this Project Assignmant upon
feceiptof ptapardwumankﬁm of those expenses lionr Gonfradior (deswiba bxpenses).
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Inuepénmcnnvm&wmﬁgmeﬁmnt

{.  Paiking: hotel scoommotiations— ot Lo excaed 31,000 per day
2 Traveel o b arvanged by the campany

Someba\mlmucmanh sy have company opeials Gnd INEARYB BXPENSSS, memforaa pardkem feo miy be providad without
elidiasaments, all par dlent vlces fust hiva specliic day approvals,

NOTE; Ths Project Assighment fs govemet by the tems of an Indapandent Contractr Servicks Agresment in sfiect belvesn Campany:
and Contracior, Any tiemy I this Project Ausigriment fhatis intonaistent with such agreement is nvalid, |

INWITHESS WHEREQF, the neslies havs exeoutnd this Project Assignment as of the ftsy dato beiow,

Meteor Infema Croup

o qfw

MOD/SYSTENS, INC.

S, Hoon Gandan or hatd Donglass Natie: Jan Jardin
Tille: YIS CIOJ GFO Tiis; Maraghng Director ‘
v Food 08 Cate;

i
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE

UNITED STATES OF AMERICA,
Plaintiff,

V.

MARK E. PHILLIPS,

Defendant.

NO. CR10-269J

SEATTLE, WASH
February 24,

TRIAL - DAY 7

N N N N N N N N N

cC

INGTON
2011

VERBATIM REPORT OF PROCEEDINGS

BEFORE THE HONORABLE JOHN C.

UNITED STATES DISTRICT JUDGE

COUGHENOUR

APPEARANCES:

For the Plaintiff: MR. ARAVIND SWAMINATHAN
MR. MATTHEW DIGGS

For the Defendant: MR. JOHN DU WORS
MR. PETER MAIR

Reported by: Kari McGrath, CCR, RMR,
Federal Court Reporter
206.370.8509

CRR

kari_mcgrath@wawd.uscourts.gov

Proceedings recorded by mechanical stenography,
produced by Reporter on computer.

transcript
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EXAMINATION INDEX

WITNESS EXAMINATION BY
GWYNNE LAURENTE CONTINUED CROSS-EXAMINATION
BY MR. MAIR

REDIRECT EXAMINATION
BY MR. DIGGS

DENNIS MANDELL DIRECT EXAMINATION
BY MR. DU WORS
CROSS-EXAMINATION
BY MR. DIGGS
REDIRECT EXAMINATION
BY MR. DU WORS

RONALD ERICKSON DIRECT EXAMINATION
BY MR. DU WORS
MARK PHILLIPS DIRECT EXAMINATION

BY MR. DU WORS

EXHIBIT INDEX
EXHIBITS ADMITTED
Exhibit(s) 851
Exhibit(s) 821, Page 8

27

44

49

60
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A No.
Q And when was the first time you learned about Exhibit 144?
A During my work for the DRC, probably in the January,
February time frame of 2009.
Q Take a look at Exhibit 182.

MR. SWAMINATHAN: Which has been admitted, your
Honor.
Q Mr. Douglass, you are familiar with Exhibit 1827
A Yes.
Q This is an invoice for W. Black Services?
A Yes.
Q Did Mr. Phillips tell you about the existence of Exhibit
182 in June of 2008?
A No.
0 Did he ever show you this invoice for W. Black Consulting
Services in June of 2008?
A No.
0 Did he ever provide you with this invoice for W. Black
Consulting Services in June of 2008?
A No.
Q Did Mr. Phillips ever tell you that Jan Wallace had no
ability to generate her own invoices in June of 2008?
A No.
Q Did Mr. Phillips ever tell you that Jan Wallace wanted

invoices to her company to be changed to W. Black from
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52

Wallace Black in June of 2008?

A No.

Q@ Did Mr. Phillips ever tell you that $100,000 that went to
Holman Cahill should be booked to him as a personal expense?
A No.

Q As a bonus?

A No.

Q How about for personal executive coaching?

A No.

Q Did he ever tell you that the $100,000 should be booked to
him personally, for convenience?

A No.

QO Was the $100,000 that went to Holman Cahill disclosed to
PricewaterhouseCoopers during their due diligence review?

A Not that I'm aware of.

0 Did you talk to Mr. Phillips around this time about
payment that had gone to the Holman Cahill account?

A No, I don't believe so.

Q When did you first discover that $100,000 had gone to the
Holman Cahill trust account?

A During the DRC review, in early 2009.

Q Did Mr. Phillips tell you that he wanted to retain Jan
Wallace as a consultant to provide services to MOD in June of
2008?

A Yes.
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CERTIFICATE

I, Kari McGrath, CCR, CRR, RMR, Official Court
Reporter for the United States District Court in the Western
District of Washington at Seattle, do hereby certify that I
was present in court during the foregoing matter and reported
said proceedings stenographically.

I further certify that thereafter, I have caused
said stenographic notes to be transcribed under my direction
and that the foregoing pages are a true and accurate

transcription to the best of my ability.

/S/ KARI McGRATH

Kari McGrath, CCR, CRR, RMR

Official Court Reporter
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FD-302 (Rev. 10-6-95)

Jils
FEDERAL BUREAU OF INVESTIGATION

Date of transcription 02/24r2011

DAVID DOUGLASS

white male [

was
interviewed. Also attending were Assistant United States Attorneys
(AUSAs) Aravind Swaminathan and Matthew Diggs, Internal Revenue
Service Criminal Investigation Special Agent Benjamin George, and
United States Postal Inspection Service Inspector Amy Kerkoff.

DOUGLASS was asked the following questions regarding his
work as the Chief Financial Officer (CFO) of MOD Systems
Incorporated (MOD) .

DOUGLASS was asked if, in June of 2008, MARK PHILLIPS
gave him the invoices which requested payment for services provided
by W Black (the W Black invoices).

DOUGLASS replied, *“No.”

DOUGLASS was asked if PHILLIPS showed the W Black
invoices to him in June of 2008.

DOUGLASS replied, "“No.”

DOUGLASS was asked if PHILLIPS told him in June of 2008
that JAN WALLACE could not generate invoices.

DOUGLASS replied, “No.”

DOUGLASS was asked if PHILLIPS told him, in June of 2008,
that WALLACE asked for the invoices to be changed from Wallace
Black to W Black.

DOUGLASS replied, “No.”

DOUGLASS was asked if, in June of 2008, PHILLIPS
instructed him to record the transactions documenting the transfer
of $100,000 to the law firm Holman Cahill (the Holman Cahill

transactions) in MOD’s accounting records as personal to PHILLIPS.

DOUGLASS replied, “Absolutely not.”

Investigation on 02/24/2011 a Seattle, Washington (telephonically)

File ¥ 318A-SE-96305 Date dictated N/A

by SA Spencer B. Walker

This document contains neither recommendations nor conclusions of the FBL. It is the preperty of the FBI and is loaned to your agency:
it and its contents are not to be distributed outside your agency. '



FD-302a (Rev. 10-6-95)

318A-SE-96305

Continuation of FD-302 of David Douglass .On 02/24/2011 ,Page 2,

DOUGLASS was asked if, in June of 2008, PHILLIES
instructed him to record the Holman Cahill transactions in MOD’s
accounting records as a bonus to PHILLIPS.

DOUGLASS replied, "“No. Definitely Not.”

DOUGLASS was asked if, in June of 2008, PHILLIPS told him
that the Holman Cahill transactions were to pay for personal
executive coaching.

DOUGLASS replied, “No.”

DOUGLASS was asked if PHILLIPS ever told him that the
Holman Cahill transactions should be booked to the due from
Phillips account. DOUGLASS was also asked if PHILLIPS said that he
(PHILLIPS) would pay the money back to MOD.

DOUGLASS replied, “No.”

The first time DOUGLASS heard the name JAN WALLACE was in
July or August of 2008, when discussion arose regarding the Meteor
consulting agreement.

All the discussions about WALLACE were prospective from
July or August of 2008. DOUGLASS told PHILLIPS that a contract
needed to be put in place.

The first time DOUGLASS saw a W Black invoice was in
conjunction with his work for the Demand Review Committee.

DOUGLASS stated that, had there been discussion between
he and PHILLIPS regarding the recording of the Holman Cahill
transactions, “my records would have been papered with it and my
entries would have reflected that.”

Regarding the notion that PHILLIPS had asked DOUGLASS, in
June of 2008, to classify the entries surrounding the Holman Cahill
transactions as personal to PHILLIPS, DOUGLASS replied,

“That’s unadulterated bull-shit.”

The Holman Cahill transactions were never discussed with
PricewaterhouseCoopers.
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From: John Du Wors <John@newmaniaw.com:=
Subject: HPV Patent litigation
Date: April 10, 2011 11.43:07 AMPDT
Ta: "steves1@mac.com” <steves1 @mac.conc

Dear Steve,

The purpose of this email is to outline our strategy in monetizing the buffering and
playlist patents Hunts Point Ventures purchased from Mark Phillips. Our strategy is
to replicate the experience we have had enforcing a patent for another client,
Essociate, over the past year and a half. Essociate holds a patent for certain
internet marketing technology that, like the buffering and playlist patents, became
the technological norm for every participant in the industry. We have cbtained
settlements for Essociate over the last 18 months totaling approximately
$1,500,000.

The key to our success in the Essociate litigation has been keeping our settlement
demands lower than the amount a defendant would likely spend litigating a patent
through trial. All of the Essociate defendants have paid a settlement between
$75,000 a2nd $250,000, except one very farge defendant which paid us $550,000.
The average cost of defending a patent infringement case through discovery is
$300,000; through claim construction is $500; and through trial is $800,000. The
Essociate defendants settled irrespective of whether they thought they could win
on the issue of infringement or patent validity, simply because it was economically
efficient to do so.

HPV’s buffering and playlist patents appear to cover all portable video and audio
players distributed until 2009, and some distributed after. On Monday, we will file
an action for infringement of the buffering and playlist patents against Digecore,
which distributes the portable media players offered to customers on most
commercial airlines. We will file our action in the Western District of Wisconsin,
which has the fastest patent docket in the country, with cases going to trial
typically within nine months of filing. We believe the incredible pace toward trial
will cause Digecore to settle in the $250,000 range within a few short months of
filing.




Shortly thereafter, we will file another action in the Eastern District of Texas,
nanting five separate defendants. These defendzants will be distributors of the
lower priced portable digital media players in Walmart, Target and Radio Shack.
The Eastern disirict of Texas is the most patent-plaintifi-friendly venue in the
country, and although it does not bring cases to trial as quickly as the Western
District of Wisconsin, it is known for issuing the highest patent infringement
awards in the country. The averall purpose of this strategy is to bring an
immediate cash infusion to HPV to provide a return to the HPV investars who
facilitated HPV’'s acquisition of the buffering and play list patents, followed by a
steady stream of seed income in the low seven figure range over the following 12
menths.

The one risk to be aware of is the possibility of reexamination of the buffering and
playlist patents. Reexamination is a proceeding whereby the United Siates Patent
and Trademark Office reviews a patent at the request of a defendant who submits
prior art they claim anticipates (and therefore invalidates) the patent being
reexamined. Some courts will stay a lawsuit pending a reexamination proceeding,
however this is statistically less likely in the Western District of Wisconsin and the
Eastern District of Texas. The cost of a good reexamination petition is $100,000,
and the best way to avoid one is to settle for $150,000 when one is threatened.

We anticipate having selected our 5 Eastern District of Texas defendants within the
next 14 days, and filing shortly thereafter. Please let me know if you have any
other guestions.

Very truly yours,

John Du Wors
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HUNTS POINT VENTURES, INC.

JOINT CONSENT IN LIEU
OF
SPECIAL MEETING OF BOARD OF DIRECTORS AND SHAREHOLDERS

Pursuant to the Washington Business Corporation Act, the undersigned, being (i) the sole
director of Hunts Point Ventures, Inc., a Washington corporation (the “Corporation”), and (ii)
all of the shareholders of the Corporation, waiving all notices required by the Washington
Business Corporation Act, by this instrument in lieu of an special meeting of the Board of
Directors of the Corporation (the “Board”) and the shareholders of the Corporation, hereby
consent to the adoption of the following resolutions and direct the secretary of the Corporation to
include a copy of this consent in the minute books of the Corporation:

Resignation of Joyce Schweickert as Director and Officer

WHEREAS, Joyce Schweickert has resigned as Vice President and as a director of the
Corporation, effective as of May 17, 2010

RESOLVED, that the resignation of Joyce Schweickert is hereby accepted.
Articles of Amendment — Board Approval and Recommendation to Shareholders

RESOLVED, that the Board hereby adopts and approves the Articles of Amendment of
the Corporation, substantially in the form attached hereto as Exhibit A; and

RESOLVED, that the Board hereby recommends that the shareholders of the Corporation
approve the Articles of Amendment; and

FURTHER RESOLVED, that, subject to the approval of the shareholders of the
Corporation, the President of the Corporation is hereby directed to file the Articles of
Amendment with the Secretary of State of the State of Washington.

Articles of Amendment — Shareholder Approval

RESOLVED, that the shareholders hereby adopt and approve the Articles of Amendment
of the Corporation.

{01403025.DOC;1 }
Hunts Point Ventures, Inc.
Joint Consent



Number of Directors; Vacancies

RESOLVED, that the Board hereby sets the number of directors of the Corporation at
five (5) directors; and

RESOLVED, that the Board hereby appoints the following individuals to fill two (2) of
the vacancies on the Board until his or her respective successor is appointed and qualified or his
earlier resignation, death or removal:

Chad Rudkin
[Mark Phillips or Designee]

Appointment of Officers

RESOLVED, that the following persons are appointed to the office appearing opposite
their respective names, each to serve until his respective successor is appointed and qualified or
his earlier resignation, death or removal:

Executive Vice President and Chief Technology Officer Mark Phillips
Executive Vice President and Chief Operations Officer Chad Rudkin

Sale and Issuance of Common Stock

RESOLVED, that the officers of the Company are, and each of them is, authorized and
directed, on behalf of the Company, to sell and issue the number of shares of its Common Stock
and for the consideration as set forth opposite each person’s name, which the Board has
determined in good faith is adequate, as identified in the table below:

Name Number of Shares Consideration
Steve Schweickert 9,200 — Voting Common Stock $9,200
Mark Phillips 9,200 — Voting Common Stock $9,200
Chad Rudkin 9,200 — Voting Common Stock $9,200
Joyce Schweickert 4,000 — Non-Voting Common Stock $4,000

FURTHER RESOLVED, that the form terms and conditions of the Stock Subscription
Agreement, substantially in the form attached hereto as Exhibit B, is hereby authorized and
approved;

FURTHER RESOLVED, the Company’s officers are authorized and directed to issue and
deliver a certificate for such shares to that subscriber and such shares of Common Stock shall be
duly and validly issued, fully paid and nonassessable;

FURTHER RESOLVED, that the shares of Common Stock authorized to be sold and
issued by the Company shall be offered and sold in accordance with the terms of the exemption

{01403025.DOC;1 }
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from qualification provided by applicable state securities laws and Section 4(2) of the Securities
Act of 1933, as amended; and

FURTHER RESOLVED, that the officers of the Company are, and each of them is,
authorized and directed, for and on behalf of the Company, to take such further action and
execute such additional documents as each may deem necessary or appropriate to carry out the
purposes of the above resolutions.

Cancellation of Initial Issuance of Common Stock

RESOLVED, that the previous subscriptions for 50 shares of Common Stock of the
Corporation by each of Steve Schweickert and Joyce Schweickert are hereby cancelled and
revoked, effective as of the date following the date of the effectiveness of this written consent;

RESOLVED, that the shareholders hereby consent to the cancellation of such previous
subscriptions and acknowledge and agree that such subscriptions will be replaced by the
subscriptions contemplated by this written consent.

Omnibus Resolutions

RESOLVED, that the officers of the Corporation be, and they hereby individually are,
authorized and empowered on behalf of the Corporation to do and perform all such further acts
and things and to execute and deliver all such further agreements, documents, notices,
certificates, schedules, exhibits, contracts, notes, instruments or other papers, and to make all
such payments as they may in their sole and absolute discretion deem necessary or appropriate to
carry out, comply with and effectuate the purposes and intent of the foregoing resolutions and the
transactions contemplated thereby (the execution by such officer or officers of any such
instrument or document or the doing by him or them of any act in connection with the foregoing
matters to establish conclusively his or their authority therefore from this Corporation and the
approval and ratification by this Board of the instruments and documents so executed and the
actions so taken); and

FURTHER RESOLVED, that all acts of any officer of the Corporation heretofore taken
in connection with the transactions contemplated by the foregoing resolutions be, and they
hereby are, in all respects, approved, adopted and ratified in all respects.

[Remainder of Page Intentionally Left Blank; Signature Page Follows]
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This written consent may be signed in counterparts, including by facsimile transmission,
each of which shall be deemed an original and all of which, taken together, shall constitute one
and the same document.

SOLE DIRECTOR:

STEVE SCHWEICKERT

Dated: May _ , 2010

SHAREHOLDERS:

STEVE SCHWEICKERT

Dated: May _ , 2010

JOYCE SCHWEICKERT

Dated: May 2010
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EXHIBIT A
ARTICLES OF AMENDMENT
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EXHIBIT B
FORM OF STOCK SUBSCRIPTION AGREEMENT
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE

UNITED STATES OF AMERICA,
Plaintiff,

V.

MARK E. PHILLIPS,

Defendant.

NO. CR10-269J

SEATTLE, WASH
February 24,

TRIAL - DAY 7

N N N N N N N N N

cC

INGTON
2011

VERBATIM REPORT OF PROCEEDINGS

BEFORE THE HONORABLE JOHN C.

UNITED STATES DISTRICT JUDGE

COUGHENOUR

APPEARANCES:

For the Plaintiff: MR. ARAVIND SWAMINATHAN
MR. MATTHEW DIGGS

For the Defendant: MR. JOHN DU WORS
MR. PETER MAIR

Reported by: Kari McGrath, CCR, RMR,
Federal Court Reporter
206.370.8509

CRR

kari_mcgrath@wawd.uscourts.gov

Proceedings recorded by mechanical stenography,
produced by Reporter on computer.
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MR. DU WORS: Permission to publish?

THE COURT: Yes.
BY MR. DU WORS:
Q What is going on in this e-mail, Mark Phillips?
A I had spoken to Mr. Douglass and explained the prior
payment to Ms. Wallace and provided him with the
documentation. And we agreed that the payments to her would
be booked to me as a personal bonus of $100,000 and added to
my compensation and that he would then execute an independent
consulting agreement between the company and Ms. Wallace and
expects that invoices in the future would be provided by her
directly.
Q Thank you. Mr. Phillips, can I please direct your
attention to Exhibit D50, in the black binders in front of
you and also on the screen in front of you. Do you recognize
this agreement, or do you recognize this document?
A Yes.
Q0 What is this document?
A This is a licensing agreement between myself and Anything
Box.
0 What is the date of the document?
A April 25, 2008.

MR. DU WORS: Defense moves to admit Exhibit D50 into
evidence.

MR. SWAMINATHAN: Objection, your Honor. This isn't
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signed.

THE COURT: Sustained.

BY MR. DU WORS:

Q

Mr. Phillips, may I direct your attention to Exhibit D57,

in the black binders in front of you and also on the screen

in front of you. Do you recognize this document?

A

Q

A

Q

Yes, I do.

How do you recognize this document?
It's an e-mail.

Who are the parties to the e-mail?
Myself, Mr. Bromfield, Mr. Bay.

And what is the date?

January 25th.

And without recounting the content, what's the general

subject matter?

A

This was discussing how to describe the Anything Box

transaction. And I was providing other options to simplify

the transaction.

MR. DU WORS: Defense moves to admit D57 into

evidence.

MR. SWAMINATHAN: No objection.

THE COURT: Admitted.

(Exhibit(s) D27 admitted.)

MR. DU WORS: Permission to publish, your Honor?

THE COURT: Yes.
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CERTIFICATE

I, Kari McGrath, CCR, CRR, RMR, Official Court
Reporter for the United States District Court in the Western
District of Washington at Seattle, do hereby certify that I
was present in court during the foregoing matter and reported
said proceedings stenographically.

I further certify that thereafter, I have caused
said stenographic notes to be transcribed under my direction
and that the foregoing pages are a true and accurate

transcription to the best of my ability.

/S/ KARI McGRATH

Kari McGrath, CCR, CRR, RMR

Official Court Reporter







LICENSE AGREEMENT

This License Agreement (“Agreement’} is made and entered into as of April 25th, 2008 (“Effective Date’) by
and betwsen Mark E. Phillips, an individual citizen of the State of Washington with a mailing address of 2801 First
Avenus, #1104, Seattle, WA 98121 (*Phillips”), and Anything Box, Inc., a Washington corporation with a principal plece
of business at 720 Third Avenue, Suitg 1100, Seattle, Washington 98104 (‘ABI').

WHEREAS, Phillips and AB| wish to enter an agreement by which ABI will obtain from Philllps certain rights
Phillips Intellectual Property, as more particularly set forth hereln;

NOW, THEREFORE for good and valuable consideration, the receipt and sufficiency otwhlch are hereby
acknowledged, the parties intending to be bound hereby agree as follows:

1. DEFINITIONS,
As used in this Agreement the following terms shall hava the following meanings:

1.1 “After-developed Property” shall mean any and all inteliectual property developed by or on behalf of
ABI, or any licensee of ABI, before or after the Effective Date that Is an idea, Inventlon, or Improvement, or a derivative
wark, or confidential information of, relating o, and/or resulting from access to Phillips Intellectual Propsrty or New
Phillips Intellectual Property.

1.2. "Confidentiat Information™ means all non-publie information, whether In oral, written of other
tangible or intangible form, that Phillips designates as belng confidential or which, under the circumstances
surrounding disclosure, ABI knows or has reasen to know should be treated as confidential, including, without
limitation, the terms and conditions of this Agreement, Notwithstanding the foregoing, Confidential Information does
notincluds information that ABI can establish by reasonable documentation; (i) is or becomes generally available to
the public other than (a) as a result of a disclosure by ABI or its employees/agents or any other person who directly or
indrectly receives such information from ABI or its employees/agents or (b in violation ol a confidentiality obligation to -
the disclosing party known fo ABI; (ii) is or becomes available to the receiving parly on a non-confidential basis from a
third party which is entitled to disclose it to ABI; or (iii) was developed by employees/agenls of ABI independenily of,
and without reference to, any infarmation communicated to ABI by Phillips. The Phillips Intellectual Property and New

~ Phillips Inteflectual Property are Conf;dentlal Information of Phillips, except to the extont they may be excluded by the
preceding sentence.

13, “Field of Usg" shall mean the devslopment and commarclalization of (i) MOD Enterprise Softwars
for the delivery of digilal products and services at physical retail paint of sale; () porfable media davicas (including
smart davices) that are specifically marketed as compatible with MOD Enterprise Software for use in connection with
the storage and use by consumers of digital products and services; and {iii) cable lelevision sel-top boxes that are
specifically marksted as compatible with MOD Enterprise Software for use in conneclion with the storage and use by
consumers of digital products and services. The Fisld of Use does not include any direct-to-consumer businesses,
such as the provision of digital products or services to consumers.

14. “Licensed Producl’ shall mean any product or service that explolts any Phillips Intellectual Property
or New Phillips Intellectual Property In a mannerauthorized by this Agreemont,

15, "MOD Enterprise Software” shal! mean the MOD System 3.0 enterprise sotiware and any
successor software agreed by the parties.

1.6. “‘New Phillips Intellectual Property” shall mean any intellectual property developed or acquired by
Phillips that Phillips and ABI wish to add to the portiolio of intellectual property licensable by ABI hereunder, New
Philips Intelleciual Property may include documentation and confidentlal information. The parties may from time to
time add New Phillips intellsctual Property to this Agreement and shall identify such New Phillips Intellectual Property
on Exhibit B.

1.7. “Phillips Intellectua!l Property” shall mean (f) that intellectual property of Phillips identified in
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Exhibit A, including all worldwide rights in such property, and any documentation related thereto that is provided to ABI
by Phillips, (i) a¥ rights In After-developed Property, and (iif) all confidential information disclosed by Phlllips to ABI
_hereunder.

2. LICENSE GRANT

2.1. License to ABl. Subject lo all the terms and conditions of this Agreement, Fhillips hereby grants to
ABl an exclusive, worldwide, sub-ficensable, royalty-bearing licanse (i) to exploit all rights included within the Phillips
Intellectual Property and the New Phillips Intellectual Propedty within the Field of Use, and (i} o develop Aiter-
developed Property and thereafter to exploit it pursuant to the terms of this Agroement, ABI shall cause any sub-
licensee exercising any right under or through this Agreement to comply with the terms and ¢onditions of this
Agreement, and in so doing, ABI shall at alf times remain fully accountable for the actions and inactions of fts sub-
icensess. ABl is not authorized to grant a sublicense to any party that will not or cannot comply with the terms and
conditions of this Agreement, and any purported sublicense fo such a party shall be void ab initio,

2.2. Savings Qlaggg' For the avoidance of doubt, Phillips does not grant to ABI hereunder a license to j .
any intellectual property that is licensed excluswely by Phillips to MOD Systems, inc. pursuant to the License
Agresment belween them dated

23. Grantback fo Phillips. Subjectto all the terms and conditions of this Agreement, ABI hereby
assigns to Phitlips all right, title, and interest in and to After-developed Property, subjest only to the license granted to
ABI by Phillips pursuant to paragraph 2.1. ABI shall executs all papers and perform all lawful acls requested by
Phillips to effect such assignment and to secure, perfect, and enforce such rights; ABI appoinis Phillips ils atiorney-in-
fact to exacuts any such papers and perform any such acts if ABI fails o do so after teasonable notice from Phillips.
To the extent parmittad by law, After-developad Proparty ¢hall be deemed a work made for hire by ABI (or its sub-
licensee) for Phillips. To the extent After-developed Property is nol capable of being a work made for hire, the
assignment provisions of this paragraph shall apply.

24 mghed Licenses. Tha only licenses granted in this Agreement are the licenses expressly set forth
in paragraphs 2.1 and 2.3, Thers are no implled licenses under this Agreement,

2.5, Indempification. ABI shall mdemmfy, defend, and hold Phiflips harmless from and against any
claim that arises from or relates fo any sublicense granted by or any business activily of ABI,

3. ROYALTIES AND OTHER PAYMENTS

3.1, Initial Payment. ABI shall within thirty (30) days of the Effective Date pay to Phillips one million five
hundred thousand dollars ($1,500,000) in consideration of Phillips entering this Agreement. In addition, the parties
contemplates that ABI will acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems,
Ine. equal to an undiluted tan percent (10%) share of owhership of such entity.

3.2, Rovalties for Licensed Products. ABI shall pay royalties fo Phillips for the ficenses granted in
paragraph 2.1. The royalties shall total three million five hundred thousand collars ($3,500,000) and shall be payable
In annual instaliments of five hundred thousand dollars ($500,000) due on each anniversary of the Effective Date, with
a final payment in the amount of one million five hundred doilars ($1,500,000) payable in 2012, Notwithstanding the
foregoing, ABI may elect to forego making a royalty payment due under this paragraph 3.2 in any annual period that
AB is not profitable. In delermining profitability, the parties shall rety on the opinion of an independent certified public
accountant chosen by Phillips (and subject to reasonable approval by ABl), applying Generally Accepted Accounting
Principles or such other accounting system as the parties may agree. If ABI elects to forego making a royaity payment
pursuant to this paragraph 3.2, the license granted in paragraph 2.1 shall become non-ex¢lusive,

33, . Payments and Reports. All payments due pursuant to paragraph 3.2 shall be paid by AB! to
Phillips annually within thirty (30) days after the annlversary of the Efiective Date, unless the parties agres othorwise,
It AB] wishes to be excused from making a payment due under paragraph 3.2 duse 1o its failure to make a profit during
the pertinent period, it shall in lieu of payment provide a report fo Phillips that includes the miormahon necessary to
enable Phillips to verify that ABI did not make a profit,
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4. RECORDS

4.1, Retaining Records. ABI shall keep for 8t least thieg (3) years after each payment required to be
made hereunder sufficlent books and records to enable Phillps conveniently to verify the proper payment of alt
amounts due hereunder. Such books and records shall be kept at ABI's primary place of busingss,

4.2. Right 10 Heview Regords. Phillips shall have the right, at his own expense, hot more than onge per
calendar year, to examine and audit the relevant books and records kepl by ABI pursuant to paragraph 4.1 above,
Phillips shall exercise this right only during reasonable business hours and shall provide reasonable notice of his
Intentlon to conduct such examination or audit. ABI shall maka available to Phillips all.facilities reasonably necessary
to enable the examination or audit. f any examination or audit shows that ABI efested 10 forego-royalty paymants in a
year in which it was profitable, ABI shall immediately pay to Phillips the royalty due, interest, and all reasonable
expenses incurred by Phillips in connection with the examinalion or audit,

§. OWNERSHIP; COOPERATION

51, Ownership. Tills 10 and fult ownership of the Aﬂef-devel,oped inteftectual Property, the Phillips
Intellectual Property, and the New Phillips Intellectual Property shall be and remain the sole property of Phillips.

5.2 No Challenge. ABI shall nol challenge or assist another in challenging the validity or enforceabliity
of any of the Phillips Intellectual Property or the New Phillips Intellectual Property. If AB) challenges or assists another
in challenging the validity or enforceabllity of any of the Phillips Intellectual Property or the New Phillips Intellectual
Property and if this prohibition In the preceding sentance Is deemed unenforceable by a court of competent jurisdiction,
the Agresment shall continue in force but the royalty rate provided for in paragraph 3.2 shall bacome five million dollars
{$5,000,000), payable in annual instaliments of one mifllon dollars {$1,000,000) with a final payment of two million
dollars (§2,000,000), retroactive lo the Effective Date.

53, Enforcement. Phillips shall have the sols right, but no obligation, to pursue any infringement of the
Phillips Intellectual Property and the New Phillips Intellectual Property, to-defend any challenge to the validity or
enforceability of them, and to enter any settlements, judgments or other arrangements in respect of them. Phillips shall
“not, without the prior written consent of ABI, enter a setiement or consent to a judgment that comprises an admission
of liability of ABI. .

54. Assistance. Each party shall cooperate fully with the other in a party’s efforis ta procure, perfect,
and enforce any rights within his within the Phillips Intellectual Property and the New Phillips Intellectual Property.

6 TERM AND TERMINATION

6.1. Term. The term of this Agreemant shall commence on the Effective 'Date and continue for so long
as Phillips owns protectable righis in the Phillips Intellectual Property and the New Phillips Intellectual Property.

6.2. Notice of Material Breach or Default. If a party commits a material breach in the performance of
any of ts obilgations undet this Agreement, the other party may give the breaching party written nolice of the matertal
breach and its intention to terminate either the licenses granted to the breaching party undler this Agreement or the
entire Agreement (at the non-breaching party's sole discretion) if the material breach is not cured within thify (30) days
{or such later date as may be specified in wiiting by the other parly). If such breach is not cured with such period, the
licenses granted to the breaching party under this Agreement or the entire Agreement, &s determined by the non-
breaching party in its sole discretion, shall terminate upon the expiration of such period. Any failure by a party to pay
timely to the other party any amounts owing under this Agreement will consiitute a material breach of this Agreemant.

6.3. Accelerated Notice and Termination. Notwithstanding the notice provisions of paragraph 6.2, if a

party commits a material breach in the performance ol any of its obligations under this Agreement and such material
breach is nol susceptible of cure, the other party may terminate the breaching party’s license rights under this
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Agresment or the entire Agreerent (at the non-breaching party’s sole discretion) effective immediately upon written
nolkce to the breaching party.

64. Post-Tamination Qbligations. Upon termination by Phillips pursuant to paragraph 6.2 or 6.3 of (a)
the licenses granted to ABI under this Agraement or (b) this entire Agreement, il lcenses granted herein to ABl and Its
sublicensees shall immediately lerminate and ABI shalf promptly deliver to Phillips all Confidential Information and all
documents and other records that contain Confidential Information. For this avoidance of doubt, this obligation
expressly includes all tangible embodiments of Phillips Intellectual Proparty and New Phillips Inlellectual Property,
whether or not then fisted on Exhibits A and B, such as source code, projects, and code groupings.” Within fifteen (15)
days of termination, ABI shall verify in writing 1o Phillips that it has complied with the requirements of this paragraph.

65. Termnatien for Convenience. ABI'may terminate this Agreement upoh thirty (30) days written
notice to Phillips, but all unmet obligations of ABI accrued during the term of the Agreement shall continue.

6.6, Termination for Bankruptey. I during the term of this Agreement, ABI becormes insolvent or
bankrupt, makes an assignment for the benefits of its creditors, or a trustes or receiver of AB! or of all or a substantial
parl of its property is appainted, or any case or proceeding cornmences or other agtion is taken by or against ABI in
bankruptcy or seeking reorganization, liquidation, dissolution, winding-up arrangement, composition, or readjustment of
ils debts, or any other relief under any bankruptey, insolvency, reorganization, or other similar act or law of any
jurisdiction now or hereafter in effect, ABI shall immediately notify Phillips in writing, and Phillips shall have the right,
bui not the obligation, to teminate this Agreement immaediately by giving written.notice to ABl. Notwithstanding
anything to the conlrary, the parties agree that Confidential Information shall not come within the definition of
“intellectual proparly” in 11 U.S.C. § 101 and shall not ba subject to 11 U.S.C. §365(n).

6.7. &uual The following provisions shall survive termination of this Agreement: Section-1,
paragraph 2.3, paragraph 2.5 (as to any claim erising during Ihe term of this Agreement of in connection with &
sublicense granted or business activity performed during the term of this Agreement), and Sections 3 through 9.

7. WARRANTIES AND DISCLAIMERS

7.1 Mutual Warranties. Each party represents and warrants to the other that (a) this Agreement has
been duly executed and delivered and constitutes a valid and binding agreement enforceable against such party in
accordance with its terms; {b) no authorization or approval flom any third party is required in connection with such
party's exacution, delivery, or parformance of this Agreement; and (c) tha execution, delivery, and performance of this
Agreement does not viotate the laws of any jurisdiction or the tems or conditions of any other agreement to which ft is
& party or by which it Is otherwise bound,

1.2 Disclaimer. EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES STATED
IN THIS SECTION 7, NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY OF ANY KIND
WHETHER EXPRESS, IMPLIED (EITHER IN FACT OR BY OPERATION OF LAW), OR STATUTQORY, AS TO ANY
MATTER WHATSOEVER, PHILLIPS EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY, ACCURACY, TITLE, AND NON-
INFRINGEMENT. THE INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER
ARE PROVIDED AS-18. PHILLIPS DOES NOT WARRANT AGAINST INTERFERENCE WITH THE ENJOYMENT OF
ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED HEREUNDER. PHILLIPS DOES
NOT WARRANT THAT ANY INTELLECTUAL PROPERTY AND MATERIALS LICENSED AND PROVIDED
HEREUNDER ARE ERROR-FREE OR THAT OPERATION OR USE OF THEM WILL BE SECURE OR
UNINTERRUPTED. ABI DOES NOT HAVE THE RIGHT TO MAKE OR PASS ON ANY REPRESENTATION OR

" WARRANTY ON BEHALF QF PHILLIPS TO ANY THIRD PARTY.

7.3. isclaimer of Consequential Damages. NOTWITHSTANDING ANYTHING TO THE CONTRARY
IN THIS AGREEMENT, EXCEPT FOR A BREACH OF SECTIONS 5 OR 8, NEITHER PARTY SHALL, UNDER ANY
CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY OR ANY THIRD PARTY FOR CONSEQUENTIAL,
INCIDENTAL, SPECIAL, OR EXEMPLARY DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT,
INGLUDING BUT NOT LIMITED TQ LOST PROFITS OR LOSS OF BUSINESS, EVEN IF APARTY IS APPRISED OF
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THE LIKELIHOOD OF SUCH DAMAGES. THIS PARAGRAPH SHALL NOT EFFECT ANY OBLIGATION TO
INDEMNIFY UNDER THIS AGREEMENT.

74. Independent Alocations of Risk. EACH PROVISION OF THIS AGREEMENT THAT PROVIDES
FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS TO
ALLOCATE THE RISKS OF THIS AGREEMENT BETWEEN THE PARTIES. THIS ALLOCATION IS REFLECTED IN
THE TERMS OFFERED BY THE PARTIES AND IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN
BETWEEN THE PARTIES, EACH OF THESE PROVISIONS 18 SEVERABLE AND INDEPENDENT OF ALL OTHER
PROVISIONS OF THIS AGREEMENT, AND EACH OF THESE PROVISIONS WILL APPLY EVEN IF THE
WARRANTIES IN THIS AGREEMENT HAVE FAILED OF THEIR ESSENTIAL PURPOSE.

8. CONFIDENTIALITY

8.1. Nondisclosure and Non-uge. ABI acknowledges that, in the course of performance of this
Agreement, il may obiain the Confidential Information, ABI shall, a1 il limes both during the Agresment term and
thereafter, kaep in confidence all of the Confidential Inforrmation recelved by it, using at ieast as great a degree of care
as It uses o maintain the confidentiallty of its own confidential Information of a similar nature, but In no event using less
than a reasonable degree of care. ABI shall not uss the Confidential Information other than as expressly permitted
under the terms of this Agreement. ABI shall not disclose Confidential Information to any third party other than its
officers, employees and consultants who need access fo such Confidential Information in order to effect the intent of
this Agresment and who have entered into confidentiality agreemants which protect the Confidential Information
sufficient to snable AB! to comply with this Section.

82 Ratum of Materials, Upon the termination of this Agreement and as set forth in paragraph 6.4, AB!
shall deliver fo Phillips the all Confidential Information that it may have in it possession or control,

83. Records and Audit. During the term of this Agraement and for three (3) years thereafter, ABI shall
keep current, complete, and accurate records regarding its reproduction, distribution, and use of Confidential
Information. Phillips shall have the right, not more than once per caléndar year, to examine and audit such records.
Phillips shall exercise this right only during reasonable business hours ol the other and shall provide reasonable notice
of his Intention to conduct such audit. Phillips may conduct any such audit with the assistance of an appropriate
professional but shall procure from such professional an undertaking ta hold all information derived from the audit
confidential, ABI shall make available to Phitlips all facilities reasonably necessary to enable the audit.

9. GENERAL
91 Relationship. Each party hereto shall be and actas an Independent contractor (and not as the

agent or representative of the other) in the performance of this Agreement. This Agreement shall not ba interpreted or -

construed as creating or evidencing any association, joint venture, partnership, or franchise batwaen the parties.
Neither party may represent to anyone that i is an agent of the other party or is othenwise authorized to bind or commil
the othar party in any way without such party's prior written consent.

9.2. Equitable Remedies. Subject to the terms of this Agreement, each party agrees that the other
party, without prejudice to any rights to judicial relief it may otherwise have, shall be enfitled lo seck equitable relief,
Including injunction, in the event of any breach of the provisions of this Agreement, Each party further agrees that the
other party shall not oppose the granting of such relief on the basis that the other party has an adaquate remedy at
law. Each party also agress that it will not seek and agrees to waive any requirement for the sacuring or posting of a
bond in connection with the other parly’s seeking or obtaining such relief,

9.3, Assignment. ABI may not assign or transfer this Agrsement, whether by desd of assignment; by
meiger, consalidation, or sale of the company; or otherwise. Notwithstanding the loregoing, ABI may assign this
Agreement in its entirety to MOD Systems, Inc. if ABlis acquired by MOD Systems, Inc. within twelve (12) months of
the Effective Data. Any other purportad assignment or transfer by ABI shall be void ab initio.

9.4. Notices. Any notice required or permitted to be given in accordance with this Agreement shall be
effective if it is in writing and sent by hand or by internationally recognized ovemight courier (e.g, FedEx, DHL),
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postage prepaid, to the appropriate party at the address first set forth above. Either party may changs its address for ;
receipt of notice by notice to the other party in accordance with this paragraph. Notices are deemeod gwen upon '
delivery by hand or ane business day following pick-up by courler,

9.5, Governing Law. This Agreement shall be Interpreted, construed, and enforced In all respects in
accordance with the laws of the State of Washington, without reference 10 its cholce of law rules.

9.6. Waiver. The waiver by either party of any breachy of any provision of this Agreement does not
waive any other breach, The failure of any party to Insist on strict performancs of any covenant or obligation in
accordance with this Agreement shall not be a waiver of'such party's right to demand strict compliance in the future,
nor shall the same be construed as a novation of this Agreament,

9.7. Savarabifity. If any par of this Agraement is found to be illsgal, unenforceabls, or invalid, the
tamaining portions of this Agraement shall remain in full force and effect,

938 Counterparts. This Agreement may be execuledin any number of identica| counterparts,
notwithstanding that the parties have not signed the same counterpart, with the same effect as if the parties had signed
the same document. All counterparts shall be construed as and constitute ona and the sama agreement. This
Agresment may also be executed and delivered by facsimile and such éxecution and delivery shall have the saima
force and effect of an original documant with original signatures,

. 9.9. Entire Agreement, This Agreement, including all exhibits, i the final and complete expression of
the agresmant bstween the parties regarding the subject matter hereof. This Agreement supersedes, and the tems of
this Agreament govern, all previous oral and written communications regarding these matters, all of which are merged
int this Agreement. No usage of trade or other regular practice or method of dealing between the pariies shall be
vsed o modify, interpret, supplement, or alter the terms of this Agreement. This Agreement may be changed only by a
wrilten agreement signed by an authorized agent of the parly agahsl whom enforcement is sought.

IN WITNESS WHEREOF, each party has caused this Agreement to be executed on it behalt by a duly
_authorized representative as of the Effective Date.

Mark E. Phillips . Anything Box, Inc.
Signature: Name:
Date: Title:
Signature:
Date:
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EXHIBITA
Phillips Infell

Inteliectual Property Licensed to

the Gompany (*Company Licensed IP”):

+  35073.001,09/975,748
{System and Method for Musica! Playlist Selection in a Portabie Audlo Devics)
v - 35078.002, 09975,749
(System and Mathod For Data Transfor Optimization In A Portabls Audio Device)
s 35073.009, 09,975,736
gSystem and Method for Mapping Interface Functionalily ko Gode Functionality in a Portable Audio
Bvice)
e 36073.004, 10/035,908
(System and Method For Playfist Completion In A Portable Audio Device)

Phillps Patent Valyation

§ource Code, Projecis, or Gods Groupings:

o lomaga Medk Player ~ Clik & IBM microdrive audic media player

s Fuliplay Digital Jukebox - audic encoder and decoder HDD, CD-R, natwork, llbtary
management, disk management, UPnP, content UX, HTTP UX

e  Fulipay MMC lam Flash Medla Playar ~ MMC dual audio player, USB

«  Fuyliplay Dhama reference design system — system awdio and video hardware and
software reference SOK local, spinning, flash, network madia-playback

o Fullphy Cirrus reference board media player )

«  Fullphy Media Library Manager — desitop UPnP media lbrary player, oontent jukebox,
and sreaming host

e Natwork TC/IP, Memory fle systems, Cache OS systems, UX framework, FLASH 16/32
FTL

*  Symmetiical MPEG3 codec, WMA framework handler, AAC, ACELP, Lossless, Ogg~ -

source code

¢ Codec Manager input/ output filter system ~ audio vndeo media chaining system

¢ Embedded media database scheme - content metadata processing, look-up, sorting
and media library storage system — In memory, serialization

»  aCoslramework and davice drivers for ARM?, ARMS, memory manager, cachiing,
newark

»  Dynamic and iniine sample rate conversion, ASM FFT, DGT, iDGT optimization source
and binary

o Flie System, FAT 12, 18, 32, 1SO, chkdisk and various embexlded fil level
management lools

Documentation, specifications: Fuliplay direclory of all copyright material from 1988-2002 of ol
product development, proguct spedifications, processss, RFP, Conlract, and protoool descd;mons
Hardware dasigns, Hardware schematics

Mechanical designs, Mechanlal CAD drawings

Exciuded for the license ars components or toals used 10 develop software:
3 party tools and Phillips owned 10018 for code generation and factoring:

i) GOG compiller

2)  Windows OS

3  GNUDINKals

4)  Batchprocessors

§)  Code Ganerafon for Windows

6)  Convention workflow defintion ool

7)  Code count and vérsion yackers

8)  Source contral, source comparison -

8)  Scheme viewar

10} Any other refaled development tools which may not be explicllly stated in this

agreement.

-7- . CONFIDENTIAL

Grand Jury Material - Subject to Rule 6(e)/
FOIA Confidential Treatment Requested

MOD-DOJ 539570

PHILLIPS0687625



EXHIBIT B
New Phillips Intetiectual Property

[ADD AS NEEDED ]
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